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PART 1:SCOPE OF APPLICATION
PRE-INSOLVENCY/ HYBRID PROCEEDINGS

Milan

A. The scope of the Regulation

Article 1(1) EIRR

1. Legal framework

1.1 A new European approach to business failure and insolvency

In Eurofoéd t he CJ E the wordad of drticte A(&)tof tlde Regulation shews that the i
solvency proceedings to which it applies must have four charactéeidtiivs. proegedingishdasdéd on
the debtords insolvency, which entail at | east
liquidator .

These four requirements delineate the traditional concept of insolvency proceedings, that is,
procecdi ngs which are exclusively aimed at the dis
creditors, being the debtor perceived as incapable of overcoming its diffRinlteeshe EIR
(Council Regulation [EC] No 1346/2000 of 29 May 2000 on insgivenegdings) was based
upon a convention signedin1®95it i s no wonder that this conce
since the beginnihgat the moment the EIR was being adopted, some national legidtations a
ready provided proceedings which were moiséx (or not only focused) on the liquidation of
distressed businesses. It is not by chance that, even at the start, Annex A to the EIR included

* Prof.Dr. Stefania Bariattj Prof. Dr.llaria Viarengo; Prof. Dr.Francesca Clara VillataFabio Vecchi Univers-
ta degli Studi di Milano
1CJEU, Case-341/04,Eurofood IFSC Ljddgment of 2 May @6, ECLI:EU:C:2006:281, para 46.

2Wesselshemeof the future: rescue businesses and-boodsr cooperation, lasl v . I nt . 2 OHis4 , 4, st at e
onssided approach to corporate distress is clearly reflected in the EU Insolvency Regulation, wiinmgfaf instance, allows the ¢
secondary gedmgs, which must be-wpmiiogeedings. Tisaledeess of the aforementioned approach is also indicated by the
chosen name for the responsible insolvetncy office holder
3Conventio on Insolvency Proceedings of 23 November, po@%ed irhttp://aei.pitt.edu/2840

4 For this reason, since its enactment, there have been calls for reforms to the EIR. Among the earlier works dealing
with suggestions as to the amendmenieege andaBlusThe European Insolvency Regulafidine case for urgent

reform, Insolv. Int. 2006, 1; ainar Addressing the reform of the Insolvency Regulation: wishlist or faneies?, |

solv. Int., 7
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proceedings which did not satigifythe conditions set out in Article ¥(by that proceedings
which do nomeetallthose conditions were later added by amendment to Ahnex A

In the report on the application of the EtR 12 December 2012, the Commissiom+mnai
t ai n edle to hew trends and approaches in the Member States, the curreionseope of the Regulat
longer covers a wide range of national proceedings aiming at resolving the indebteatiness of companies
uald, and suggested to ext e-imslvench and lylorio pragdeeof t he R
i ngs, def i ngubstaebdve praceetingy underthe asupervision of a court or an administrative
authority which give a debtor in financial difficulties the opportunity tonsedteratyretage gmd to
avoid the commencement of insolvency proceednajsémihe tradpraceedings irdwhich the
debtor retains some control over its assets and affairs albeit subject to the control or supervision by a c
insolvency pract@ioner

In 2014 the Commission adopted a recommenégatiith the object v e endowrageriMe
ber States to put in place a framework that enables the efficient restructuring of viable enterprises in f
difficulty and give honest entrepreneurs @secorid chaneeu r s u i the ReCommehdatoon obj ect
provides fainimum standards on: (a) preventive restructuring frameworks; and (b) discharge of debts of |
rupt entreprerieury her eaf t er |, 6Recommendati ond) . 't i s n
that Member States were urged to adhere to (by 12 nronthibé publication of the Rene
mendati on) prénsavencywetourse ntdbbttinipbsses@iorAccording to the
former principle, the Commission recommended that debtors be able to have access to restru
turi ng patancadade, as goon ad it is apparent that there is a likelih@pdmf insolvency
cording to the latter, consistently with the goal of ensuring business continuity whilecthe restru

5 As noted bwoss, Fletcher and ,|34mcEU Regulation dnsolvency Proceedings (2016), 8.472, Annex A included
UK administration proceedin@zh do not require proof of actual insolvency but only that the corporate debtor was likely to becon
insolvent

6 See the Frenctauvegamteceeding, which, puesu to Article L62Q of Code de Commeacebe opened by a
debtor that, without being unable to pay, is unable to overcome its difficuiSesimed at easing the reorganiz
tion of its business

7 Report from the Commission to the EuropeathBatiameih and the European Economic and Social Conimittee on the appl
cation of Council Regulation (EC) No 1346/2000 of 29 May 2000 on inso(ZDiY(20028@tidS 7-0413/2012
82012/0360(COD))

8The Commi ssi onl5 Menbetatels hanedpgolvénty at hybéid proceedings whichnatelistadeintly

Annex Aof the Reguldtion t hus i mpl i ci t | -insoleeacy &nd hybrid prgceedihga weresaloeady pr e
listed in Annex A

9Commission Recommendation of ©8.8.2@%v approach to business failure gGDiks(04A3y1 500). In thmpact
Assessmantompanying the Recommendatimp#ct assessment accompanying the document ConatiossnaRecommend
New Approach to Business Failure and, khgo®@ermyission explained that the Recommendationteraded as

compl ementary to the European I nsolvency Regulationd6s pro
its Recommendation would introduced by Member Statdsave been eligéfor inclusion within Annex A of the

EIR recast. It is not by chance that the expression used in the RecommendatidheMbjdctive of this Reeammend

tion is to encourage Member States to put in place a framework that enabtesytbé \effiteentegtrisgs in financial
difficulty and give honest entrepreneurs & secdmbshiglectical to that used in the Recital 1Gdisnce, of the

El R R dhe acope of (thés Regulation should extend to proceettintye wdschepaineconomically viable but distressed
businesses and which give a second chand to entrepreneurs

10 For the identification of the (six) core principles of the Recommendatigiteseeilland Van Zwietdrestra-

turing the European Busiss Enterprise: The EU Commission Recommendation on a New Approach to Business
Failure andinsolvency, papers.ssrn.com, 12.

11See Recommendation No. 6(a)
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turing is negotiated, the Cleeproiiseerithe dagaye c o mmen d e
operation of itsbuginesshi | e t he restraycturing framework 1is
H o w e uthe Recominendation has been [only] partially taken up by séinfoiMbimber States
reason, the Commission has recently suggested adopting @ dithdtie purpose of haom
nizing the topics covered by the Recommendation and some other areas where be equally
worthwhile and achievable. Among the topics that this directive has intention to address, there
will be preventive restructuring proceduresieotiarge of debts for entrepreneurs.
Several Member States have already amended their national laws introducingdiew procee
ings for reorganization and rescue in order to allow entrepreneurs to survive and to encourage
them to take a second chance. Feurimendments and updatings are on the way todse intr
duced, or are expected to be introduced ifoa directive is adoptedwill be required to be
introduced), in the national insolvency legislations in accordance with the abovenmentioned i
puts. Theradre, preinsolvency and hybrid proceedings are likely to early take on the leading role
in the insolvency framework (unless they have taken it yet).
The EIR Recast (Regulation [EU] 2015/848 of the European Parliament and ohthe Cou
cil of 20 May 2015 omsolvency proceedings [recadtreaftelEIR -R) encompasses Opr
insolvencyd and 6hybridd proceedings, as propos

1.2  Preinsolvency and hybrid proceedings

Commonl vy, proceedings are defined tofhybri dd wl
court settlements and judicial insolvency proceedings. They are based on an agreement between
the debtor and his creditors, which has binding &féeatvisiinority creditors (preventing the
debtor from the need of seeking the consent of allrgdind is subject to an examination of
a judicial authority (which can be addpth one, but usually consists in a verification as to
whether the formal requirements of the proceedings exist). In order to ease the agreement, a
stay of enforcement agtiis granted or can be granted. Often an insolvency practitioner is
appointed, acting as a supervisor, and generally the debtor is not divested &f its assets
Hybrid proceedings, as described, armpotvency proceedings, since the apptoved
arrmgement is aimed at preventing the insolvency of the debtor. Neireb|wency procde
i ngs, however, ar e ‘ofycboruirdt 8p rsoect et el deiamiednsi:ds  Saicrma ét  hde
denti al pr ocedur e sinsolvancyegrodeadings\aell. Owofcolrtdatd-r e d pr e
ments consist in negotiations between the debtor and its creditors in order to modify the terms

12See Recommendation No. 6(b) BdEnmilland Van ZwietdRestructuring the European Businagerfrise:

The EU Commission Recommendation on a New Approach to Business Failure and Insolvency, papers.ssrn.com, 13

13 A n ceverd those Member States which have taken up the European Commission Insolvency Recommendation did so in a
manner, megnihat differences demadiine éneeption Impact Assessmadbdtidg on 3 March 2016

14For these remarks s@arcimartihe review of the EU Insolvency Regulation: some general considerations and

two selected issues (hybrid procedures anmdgnattangements), NVRII Preadviezen/Reports 2011, 28 fflpasd

in Hess/Oberhammer/Pfeiffer, HeidelbdngxembourgVienna Report (2013), para. 3.3.2



Scope of application 4

and the conditions of their contragtBeing purely contractual transactions, they are based on
the individual consent of all afesttcreditors: no creditor can judicially or legally forced to
change the content of his right against hig. \@iimilarly, confidential procedures are pdecee
ings in which the debtor tries to reach agreement with the creditors and the debtor has no means
to force any creditors to accept a reduction or modification of their claims or a standstill period,
they being not publicised, advertised or other persons except those directly involved made aware
of them; however, an expert or insolvency practitionsudly appointed to assist the debtor
and these proceedings generally involve protection against applications for the opetting of inso
vency proceedings. Sometimes, confidential procedures can provide a stay of enforcement of
certain debts or can order rifmétion of debts such as postponement of their dué date

Nonet hel ess, the term O6hybridd does not al wa
features seen above. Il ndeed, Ohybridd may al so
p 0 s s e tha is, proc@edings in which the debtor is not divested of the assets but administers
them under supervision by a court or a court appointed supervisor. This is the meaning attached
to Ohybriddéd in the Commi ssi onds?20Rr(seqpabaeg | to am
par a. 1.1). Thus wunderstood, 0 h-indolvenoy m-pr oceedi n
ceedings, insofar as the debtor is always left in possessieanf-oartitsettlements and conf
dential proceedings. Furthermore, also (taditx | ) i nsolvency ©prooceedings
ceedingsbo, given that in some Member States th
opening of 6f ul | i iirsdvenbypeoneedingswhiah-asoigetipyepdgesed |
i NnG$ & ce t he gfterahe msoleepcy test las ldeen carried out and the court has determined th;
the debt®r is insolventd

Therefore, the rehavleesbyppbetwedinngpdeand
varies depending on the meaniigras bed t o the term O6hybri do.

Although there is no provision in the EBRRclearly providing for a definition of these two
concepts, their inclusion in the scope of theREIR implied by Recital 10, according to which
the EIRR s@doul d §i)] moreedingsdvhich provide for restructuring of a debtor at a stage where
there is only likelihood of insolvef@y] pruté@dings which leave the debtor fully or partially in control of
its assets and difgirs o v i dtheay take Iplace théerontrol or supervision o sireadtuch
proceedings do not necessarily entail the appointment of andnsolvéhoywractitiBnen- t he EI R

15@hese modifications may result, for example, in a rescheduling of paymenestreatesti@ntofaiheirpartial debt
writo f T  or n eseeGaranmmiThé @wiew bfithe ELeIssélvency Regulation: some general considerations

and two selected issues (hybrid procedures and netting arrangements), NVRII PreadvieZ20lRep8rt

16 For this reason, they are govern&om a conflictof-laws perspectiveby the general confliof-laws rules on

contractual obligations according to the Rome | ReguRégulétion (EC) No 593/2008 of the European Parliament and
of th&€ouncil of 17 June 2008 on the law applicable to contractual opligadbacifRarid e review of the EU

Insolvency Regulation: some general considerations and two selected issues (hybrid procedures and-netting arrang
ments), NVRII Preadeten/Reports 2011, 29

17For a categorization of piresolvency proceedings in Member StatesNS&2L. Europe reportStudy on a new
approach to business failure anddr@ofwpacgtivellegaa nal y s i s oefevarnt previsidve aniv@@fr12 St at e s O
May 2014 (TENDERO. JUST/2012/JCIVICT/0194/A4).

18Sed NSOL Eur Gudy omrasmewoapproach to business failurecaGdrimsatatineylegal analysis of the Member
Statége | evant pr oViR 8ay 80i4s(TEADERO.PJUST/RAL12/ICK/ECT/0194/A4), 25
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vides a definition of 6debtor in possessiond:
ceedi ngs a denottndcessarly iwdlve théapgbintment of an insolvencyrpractitioner or the co
pl ete transfer of the rights and duties to adr
therefore, the debtor retalhiner tat least partially in control of its assels.andRffairs t hi s def i n
is very similar to the phrasing of the second part of the abovementioned Recital 10, it is likely
that ©6debtor in possessionbé-Rtortbaepdhgdrsriidnptio
ingsd of t he Commi ssi onds-Rpould pntlageaits scopam ()a cons e
preinsolvency proceedings, and (ii) debtor in possession proceedings (which indeed fall outside
the scope of the EI.

The essential@ee nt s -ioMfsodlpireency ® and OhybrRRakdo proceedi
be found in the definition laid down in Artib(&).

1.2.1 Article 1(1) EIRR%

Article 1(1) of the EIR is a provision far more detailed and complex than Article 1(1) of
the EIR. Accordig to Articlel(1), proceedings fall within the scope of theEWhich:

0] are based on laws relating to insolvency for the purpose of rescue, adjustment of
debt, reorganization or liquidation

(ii) are public (including interim proceedings)

(iir) are collective

(iv) entailcertain limitations on the individual rights of the debtor and/or his creditors,
that can be represented by: a) the total
the appointment of an insolvency practitioner; b) a control or supervision over the
assts and affairs of the debtor exercised by a court; c) a temporary staydef indivi
ual enforcement proceedings granted by a court or by operation of law in order to
allow for negotiations between the debtor and his creditors.

19 SeeMoss, Fletcher and,|34e@cEU Regulation on Insolvency Proceedings (2016), 8.514

20With regard to this Article, a preliminary remark is to be made: Article 1(1) of-fherBiRleals with the so

¢ a | hagedal stopédof the Regulation, whergas ovi des no gui dance as to the Opers
s ¢ o. p=efdr thepersonal scopeRecital 9 is to be taken into gomse r at i on, w his Rdgulaion sheuldd es t hat
apply to insolvency ipgeeddch meet the conditions set out in it, irrespective of whether the debt@rsem matural or a legal p

t rader o rThisa Recital mlichastvliferdlly mifrdis Recitalt9ioe EI| R, wh i cthis Regalationt ai ns t hat
should applynsoivency proceedings, whether the debtor is a natural person or a legal persdithagradéher an individual

ry the personal scopes of the two Regulations correspond. What in practice makes the personal scojfe of the EIR

wider is the enlargemt of the material scope:expressed in Recital 9, ERRshduld also extend to proceedings providing

for a debt discharge or a debt adjustment in relation to @mnployedspensiosef for example by reducing the amount to be paid

by the debtbr by extending the payment period grantédRor ttiesdedateon, the relevance of personal scope issues

may be limited
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122 Proceedings Obagsgd ton ilnawd veealcygtse for the
cue, adjustment of debt, reorganisation or liquidatiod

Proceedingw/hich meet the conditions setoutinthe-RIR ar e def i ne-d &6i nsol v
ceeddingeadsuant to Articl e 2/(ldngera requivementear , debtor
a proceeding to fall under the scope of theREIRccording to Article 1(1), proceedings are
covered by the EHR  w h i cnfaybeacbnsmzncéd in situations where there is only allikelihood of inso
vendy.

The EIRR provides noefinition of insolvency nor of likelihood of insolvency. Asia co
sequence, it must be held that there is no test as to the existence of insolvency or likelihood of
insolvency other than that demanded by the national legislation of the State in whieh procee
ings are open&dThe insolvency test differs in the Member States: the most common criteria
for initiating proceedings based on insolvency are the cessation of payments test)-and the ba
ance sheet test (which depends on it being established thatthedlebt | i abi | i ti es exce
of its assets). The judgment on the existence of a likelihood of insolvency differs too; and even
the term expressing the concept of likelihood of insolvency varies from Statda@®tiate
sisod, 6di stnegsbdendydnmi nkemt gener al ter ms, proc
likelihood of insolvency (or pirgsolvency) are those whose opening is conditional upen a ce
tain level of difficulties but without any prior insolvencit.tEst the EIRR to apply, tare is
no need that such difficulties ploeeedngsahicharemanci al
triggered by situations in which the deHioafeiaisdifficultiesar e c ov e-R @rdvddédy t he EI
that such difficulties givetiso a r e al and serious O6hrRatitalth@
further explains that the ti memdyextendzmaperibdor t he
of several months or even longer, in order tosdocatithfdheatdbtor is facedfindhaiandiff
culties threatening the status of its business as a going concern and, in thedmediuanriedm, its ficaitlity
@ his may be the case é wheredthe debtor has | o5

In order to encompass maost proceedings based on the mere likelihood of insolvency (as
well as proceedings which leave the debtor in possession),-BaiBifly requires that the
pr oc e e dasadps laws eelating to iisolveity o ¢ e asediom lgns relatingeto ibBsb
vencyd when:

- h a vthe pubpose of rescue, adjustment of debt, reorganisétion otliguddation t he EI R
proceedings based on the debtords insolvency
Il i qui dat i o nassets$, but Mayalsa entail thee redrganization of the business,

21 Actually, Article 2(4) definési n s o | v e n ¢ §he pocemdingelisted ng¥raéd According to Recital 10

proceedings are listed exhaustively in Anriaishenet t h e ¢ o nThustitiigpossible to saly thadvthe i n it
t e ringolvéncy proceedir@gsfers to the proceedings which satisfy theitbmms set out in Article 1(1).

22This is the sation proposed under the EIR by WiegdsSchmit repquara. 49(b)

23SedNSOL Europe reporéstudy on a new approach to business failureca@Gdrimsatatineylegal analysis of the Member
Statégelevant provisions and @oadichtay 204 (TENDER NO. JUST/2012/JCIV/CT/0194/A4)

(@2
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when are main proceeditgbnder the EIRR, proceedings are no longer aimedsnece

sarily at the distribution of the debtords
proceedings cannbe aimed at the liquidation (nor at the reorganization, if meant as

possible only in respect of an insolvent debtor) which may be commenced in situations

where there is only a likelihood of insolvency (see Article 1(1), second sentence);

- arebasedoniod vency gleemweroarl acmmpany | aw €& designed
uatiors ( see Recit al 16: with regard to this as

1.23 6 Publicbo

Proceedings based on laws relating to insolvency aimed at the readjiestrtent of
debt, the reorganization or the |l iquiddati on sh
ings are Opublicd the opeimardergto atloiv credhorsdohbeconse s u b j
aware of the proceedings and talamgg theireby ensuring the collective nature of the proceedings, and in
order to give creditors the opportunity to chal
Provisions as to the practical application of this condiéao &e found in Article 24 et seq.,
which accommodate a detailed regime on insolvency eegiktexrding to these Articles,
Member States are called to establish national insolvency registers, in which certain information
concerning insolvency proceedis s h o ul d adseon psupbskiblesafiee tie opeding of such
proceedings and made publicly avail abl e, including t
jurisdiction, the type of insolvency, whether it is a main, secondary or terateeaimpgy, and
the court and time limit within which a challenge as to jurisdiction may bedbrought

Pursuant to Recital 13solvency proceedings which are confidential should be excluded from the sc
of this Reguld@iion As s een a lranfidential moeemdingsaare dhosé in ¥hich the
debtor tries to reach agreement with its creditors and which are not made public in erder to pr
vent the adverse effect of the insolvency stigma on the negotiations. Recital 13 justifies the e
clusion with he difficulties to provide for their recognition abroad, given that the confidential
nature makes it impossible for creditors or courts in other Member States to know that such
proceedings have been opened. It has been remarked that confidential greteedinge
covered by the scope of the ERRas from the moment they become ptiblic

24\irg6ésSchmit repprp ar a . 5 1.)Lim#ingdhe application af the Coéventioruppuitdiedings would have had

the advantage of simplifying the resulting rules. The disadbeetageatvibuidilavieave excluded from Euabpean cooper

very important proceedings in bankruptcy prfeadan ce in cert
zation proceedings would therefore be unjustified.tibeegbtiamiens was a compromise to extend the Convention system to
insolvency proceedings the main aim of which-uabutotewngdimgation. As part of this compromise, howiVer, local territ
proceedings opened after the masmmawaadydibg wingipyoceedings (see points 83 and 86). If opened dizfore, local territ
proceedings are subject to conversicoprpoosesdiimgs if the liquidator of the main proceedings so requests. The complications of
compatibility ammbrdination between secondary reorganization proceedings (of which there could be several, if the debtor was
several different Contracting States) and the main proceedingsshave led to restriction

25SedGarcimartifhe EU Insolvency RegulatiRecast: Scope and Rules on Jurisdiction, papers.ssrn.com 2016, 5
26For the information to be included in the registers, see Article 24(2)
27SedGarcimartifhe EU Insolvency Regulation Recast: Scope and Rules on Jurisdiction, papers.ssrn.com 2016, 5
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Article 1(1) and Recital cddnducetcead yé tdmtarmrio
provisional basisf a | | under tRhas wed. dluspetucidatiftlearly ltadifie theR
decision rendered in tlirofoodase, where the CJEU held that the judgment appointing a
provisional liquidator constituted a decision opening insolvency proceedings recognizable in
other Member States, since it met all the emgeitts set out in Articléd1Accordingly, Recital
15tothe EIRR s t a tsuels proceedings sidould meet all other requirements of ithis Reguladios r
to be included in the scope of the MR 61 nt er i md proceedings are t
opened upon mere request of the debtor and entail the appointment of a provisional insolvency
administrator f or aacburtimsuesardordpreanfirmird the dontinuatiomeof, theu n t

proceedings orn-ateom badis

124 6Col l ectivebd

Pulic proceedings based on laws relating to insolvency aimed at the rescue, the adjustment

of debt , the reorganization or the | iquidation
2(1), col | ectgrocemdingsrwhichdneladeialbgmsa $air cea ndt part of a
provided that, in the latter case, the proceedings do not affect the claims of creditors which are not in
therd . Recit al 14 explains that (i) the acreditors
substanti al proportion of the debtords outstani

the financial creditors of a debtor should also be covered; and, most importantly, tat (iii) pr

ceedings involving only part of the creditors should led aimescuing the debtor; conversely,

|l iquidation proceedings should include all the
clarification is intended to prevent abuse of the process by excluding some creditors who would
otherwise be left witextant claims against the debtor but no assets against which to enforce

them, sidestepping the statutory order of prioritiepamgbasslistribution rules in the eel

vant Member Sta&fe

125 which ent ail some Kkind of Orighmtstoethef er enc e 6
debtor and/or its creditorsst

Public collective proceedings based on laws relating to insaiverttat the rescue, the
adjustment of debt, the reorganization or the liquidation should then entail some kinrd of inte
ference upon the individlrights of the debtor and/or his creditors.

The first kind of interference consists in the total or partial divestment of the debtor and
the appointment of an insolvency practitioner (see Affija)).

28CJEU, Case-341/04,Eurofood IFSC |jddgment of 2 May 2006, ECLI:EU:C:2006:281, para 45 ff.
29See Recital 15
30These are the words usedewickrhe EU Insolvency Regulation, Revisited, Int. Insolv. Rev. 2015, 6

31These are the exact words use@drgimartimhe EU Insolvency Regulation Recast: Scope and Rules ast Jurisdi
tion, papers.ssrn.com 2016, 8, to summarize the content of litt. a), b) and c) of Article 1(1)
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The second kind of impairment consists in timraoor supervision exerted by a court
over the assets and affairs of a debtor (see Article 1(1)(b)). According to Article 2(6)(i), the term
6courtd mean s the judicial Bady of a Memliet $taf(u(r ts)u,and n-t o Reci t a
trol & isn ¢ lwher theocoust ondy intervenes on appeal by a creditor or diher infetrested parties
term Odappeal 8 seems to be a reference to cases
party?2

The third kind of interference consists in gotaary stay of individual enforcemenit a
tions granted by a court or by operation of law in order to allow for negotiations between the
debtor and its creditors to reach an agreement on a restructuring plan (see Article 1(1)(c) and
Recital 11). In fact, mmuant t o Reci t al 10, in the absence o
be adversely affected and the pr oshpudodtise o f res:
detrimental to the general body @f :creditassr t hi s r e a s such,measurecic eedi ngs
granted should provide for suitable measures
should be preliminary to one of the proceedings referred to in Article 1(1), point (a) or (b), if no
agreement on a restructuring plan is reafleig treated as autonomous proceedings, the
jurisdict i ano rtadisogoyeraad bysAuticldh3, and their recognition by Articles
19 and 20. I n accor dreom@ad owii taltd tmags e omiso vit it @n g
and thuscover assetabroad (at least until a secondary proceeding is opened) and result in a stay
on individual enforcement proceedings in other Member States.

1.2.6 and which may leave the debtor in possession

Although is not stated in Article 1(1), proceedings which fulfé akid requirements may
leave the debtor in possession.

Accor di ng $Stuyonhmrew apprpachrta business failureca@orimsatadeey
gal anal ysis of t he Menbbeaf SI 2% Regedig? &d £ vant pr
defined in possession in which the debtor is not divested of the assets but administers his assets
under supervision by a court or a court appointed supervisor. They being designed to avoid
bankruptcy and facilitate restructuring, two main modete dallowed, which may be altern
tive to one another: (a) a reorganization plan voted on by the creditors and confirmed by the
court, sometimes accompanied by a short moratorium; (b) a moratorium ending with an agre
ment, that may be carried out underghpervision of the court and implies a stay of enforc
ment for claims covered by the agreement, which provides effects if the company complies with
the collective agreement. If these scenarios fail, the proceedings may end up in a reorganization
throughsales ordered by the court under a judicial administrator. The outcomes of the said
study show that in some Member States proceedings do provide that the debtor may remain in

32Moss, Fletcher and,|3dmcEU Regulation on Insolvency Proceedings (20198), 8

3BINSOL Eur o Studyoregnew dppraach to business failure @@bmpahativeylegal analysis oftiie Me
Statégelevant provisions and goadiésay 2014 (TENDER NO. JUST/2012/JCIV/CT/0194/A4), corssiined

by the DirectmateGeneral Justice inthe Eueop n  Co mmi s si o0 n td poovide MBrdationton msjryceer 6
mechanisms already available in all Member States, their main features, sffectvéoute daletof andieagt
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possession also after the opening of full insolvency proceedings, and #ftes, thisaebtor
having been declared insolvent.
Article 2(3) of the EIR provides for a definition of debtor in possession proceedings (see
above, para. 1.2). This definition seems to suggest that also proceedings under Article 1(1)(a)
may be in posséass: in fact, debtor in possession proceedings do not require, but may provide
for the appointment of, an insolvency practitioner, and are compatible with a partial divestment
of the debtor. These proceedings may leave the debtor in possession wheainaee aot
|l iquidating the debtords assets amongi-the cred
ness (in spite of the debtords insolvency). The
Article 1(1)(c) are in possession, or ratiecet he debt or is never divest:
whether those proceedings are in possession in the meaning of Article 2(3). Recital 10 provides
t h airice sdich procqedipgzeedings which leave the debtor fully or partially in control of its
assetand affairsflo not necessarily entail the appointment of an insolvency practitioner, they should be co
by this Regulation if they take place under the control or supervisi@ghiolvecourtt hat t he e x
used in this Recital is the samel isalescribe proceedings under Article 1(1)(b), it is better to
hold that proceedings under Article 1(1)(c) may not be consideredhgmiEeession pursuant
to Article 2(3). Obviously, proceedings under Article 1(1)(b) areidgmesession proake
ings par excellence.

1.3  Territorial scope

According to Article 3 and Recital 25 and 33, theREdRplies only to proceedingsan r
spect of a debtor whose centre of main interests is located in the European Union. However, it
is not expressed in the text ok tAIRR whether that requirement suffice or other territorial
requirements are to be met for the instrument to apply. In particular, it is not clear whether the
EIR-R (i) apply to purely domestic matters and (ii) apply where thieocdessconnection is
between one Member State and aEldrBtaté®. The same questions arise with regard to the
EIR, and the CJEU answered to both in the negativmust be assessed whether these a
swers are still tip-date (see below, para. 2.2.3).

34Bork and Maangp European crodsorder insolvency law (2016), 2.71
35CJEU, Case-828/12,Schmjdudgment of 16 January 2014, ECLI:EU:C:2014:6
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2. Evaluation

2.1  Legalissues

2.1.1 The title of the EIR-R: is it still up-to-date?

Notwithstanding proceedings fall in the scope of theREAR0 which may be opened in
case of a mere likelihood of insolvency, the title of th&REs$Rstill to be considered-igp
date. In fact, the ter@mi nsol vencyd refers no | onger to the |
debtor unable to redress its business, but to the place (national insolvency law or national general
company law provided, in this last case, that proceedings ruled by suchdesigared exc
s i v e Ingolvehoy situdionsbut see bel ow, Section I 11, para.
the proceedings covered by the-RIR ar e t o b en idsaventydprodeédmyss,t & o w
be r eapoceedingshased oeldting to insdvency

2.1.2 The notion of insolvency. Recital 17

The questions arise whether: (i) a uniform definition of insolvency is needed; (ii) in case of
affirmative answer, (whether) a liquidity test should be preferred. It is to be prelindegarily u
lined that these questions are relevant onlgénire condgrailspective: as seen above (para.
1.2.2, the EIRR provides no definition of insolvency.

The first question has received a slight majority of affirmative answers from thd-stakehol
ersto whom the questionnaire prepared within this research project has been submitted. R
spondents who have answered in the affirmative highlighted that a uniform definition should be
desirable especially to avoid that the opening of territorial proceadimigstpe opening of
main proceedings could be obtained only in some Membe¥. Ratesding to the opposite
view, the notion of insolvency should be continued to be determined according to the law of
main or secondary proceedings. Indeed, this setemietation seems to be endorsed by Art
cle 34, second sentence (newly introduced in thR)EtRat is (also) aimed at preventing the
risks implied by the different national definitions of insolvency: according to this provision, in
f a ovherethdmn i nsol vency proceedings required that
be rexamined in the Member State in which secondary insolvency pra@eedings may be opened

It is worth stressing that some respondeenteheld that amiform definition of insolve
cy would be practical only within the framework of a harmonized substantive insolvency law;

36 According to Article 3(4)(a), territorial proceedings may be opened prior to the opening of main proceedings where

dnstvency proceedings under paragraph 1 cannot be opened because of the conditions laid down hin the law of the Member Sta
territory of which thedce®nr ¢ hef ot hherdahnodthdBRRmammus ti bheewua
provided a definition of insolvency, there would be less possibilities to open territorial proceedings, since insolvency

could no longer be a reason which may prevent the opening of main proceedings

370n this point, see CJEU, Casé18/11,Bak Handlowyudgment of 22 November 2012, ECLI:EU:C:2012:739,
para. 68 ff.
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and that other respondents, symmetrically, have held that the-afelafiicapproach is the
most appropriate until there are divergational insolvency definitions. This opinion must be
emphasized as the most persuasive: the notion of insolvency seems to be a topic that can better
be addressed within an instrument designed to further harmonization of national insolvency
laws than witin an instrument based on a confifetaw approach. In fact, (i) if a definition of
insolvency were included in the fRRvith the aim to promote harmonization of the national
definitions, such objective would hardly be achieved, since tRei€Hdtconceived tore
courage harmonization, and in any case harmonization would be encouraged in a worse manner
than a directive (and maybe also a recommendation) would; (ii) if a definition of insolvency were
included in the EIRR to be read as a material miovi of private international law, then it
should be clarified the relationship between that definition and the potential different definitions
provided in each national legislation: which one will apply?; in particular, which one will apply in
cases in wibh proceedings involve only purely domestic matters (see bel@u? Bara.
Yet, two reasons that are more convincing have been raised against the necessity to amend
the EIRR providing a definition of insolvency. The first reason consists in thatfadtie to
the enlargement of its scopetoipre s ol vency proceedings, O0insol ver
of inclusion/exclusion oproceedingwithin the EIRR. The second (and main) reason consists
in the fact that the adoption of a common defintiouold not prevent each Member State
from interpreting that definition in its own manner, making use of different nationa$.criteria
In conclusion, it is not advisable to introduce a definition of insolvency in {Re IEIR
need be, a uniform definitiofh insolvency will have to be adopted in the national legislations,
should the establishment of a framework of harmonized insolvency law be promoted also as to
the definition of insolvency.
In the light of this, the second question takes second placthdiEs® it is to be unde
lined that a large majority of the stakeholders to whom the questionnaire has been submitted
who maintained that an insolvency definition is needed held that a liquidity test sheuld be pr
ferred over a balansbeet test. This amsr seems rational: proceedings based on insolvency are
generally opened upon request of both the debtor and cteditmtiscreditors who are not
institutional (banks, insurance companies, etc.) usually rely on a liquidity test, sinceaonly the in
bility to pay debts as they fall due is perceptible by them. TheiEB¥ seems to show afpre
erence for the liquidity test: according to Recital 17 (see above, para. ffidt)ciabdifficl+
ties are only relevant when they give rise to a real and setioli rtehaet dteobtéor 6s act ual
ability to pay its debts as they fall due
As far as this Recital is concerned, the question has been asked in the questiorthaire submi
ted among stakeholders whether the possibility to open insolvency prosbedinte debtor
facesnod i nanci al di fficul ti thedebtoahaslestasconyactevitich sefr ns
key importancet6 )im A sl i ght maj ority of t he h-espondent

38But see below, para. 2.2.2

3¥Sed NSOL Eur Gudy orasnewoapproach to business failureca@Gdrimsatatnellagalysis of the Member
St ardlevantdpsions and pracofd? May 2014 (TENDER NO. JUST/2012/JCIV/ICT/0194/A4), 29
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lighting two main issues raibgdsuch a possibility. The first one consists in that the opening of
insolvency proceedings in case of-fnann anc i al di fficulties may pr ej
which is unjustified at a very early stage of crisis (such a prejudice could @mtetddative
extent that enforcement proceedings by creditors are not precluded or interrupted). The second
one- strictly connected with the formdrs t he ri sk d&fi namesa:l Weifhdgcdmh
broad and ultimately subjective concept, delotmuld always rely on it in order to apply for
insolvency proceeding; with the consequence that debtors could also file for the opening of
insolvency proceedings with the aim either of preventing individual enforcement action or of
handling more easilytivlayoffs and shareholder conflicts. Conversely, respondents who have
held that Recital 17 does not raise any particular concerns have underlined, on the one hand, that
the opening of proceedings at a stage in which there are cfihancal difficdies core-
spond to the current approach to distress and t
inter align the Recommendation; on the other hand, thatimamcial difficulties are onlyeel
vant to the extent that they give rise to a nebferious threat to the debtor's actual or future
ability to pay its debts as they fall due: as a consequence, they should be deemed to fall under the
general category of grsolvency.
The second position seems consistent with the letter of Reaondild preinsolvency
(likelihood of insolvency) should be read as a real and serious threat to the debtor's actual or
future ability to paye serioudinancialifficulties or imminent insolvency; Aaorancial difficls
ties should be read as diffi@dtthat, in the short term, threaten the status of the debter's bus
ness as a going concern, but that are only relevant for the purposes oRtehEhRare sy
ceptible to evolve, in the medium term, in a real and serious threat to the debtor'swactual or
ture ability to pay its debts as they fall due (that is, in serious financial difficulties or imminent
insolvency). Since néinancial difficulties are relevant insofar as they are able to give rise to
difficulty or inability to pay, it is clear tHabgroceedings triggered by a-fieancial distress
should fall under the category of-imsolvency proceedings, and be subject to a test not far
from the test to which other pirgsolvency proceedings are subject. Obviously, the effectiveness
of such aest deperglon the party having power to commence proceedings under national
legdation.

2.1.3 Scope of secondary proceedings

Since under the EI Rustbeswneipgoraceedings( pre®c edgdiincd e &
disted in AnnexdB ( s e e W iintpleneeht eestr2ictujing may be difficult, as the decision
rendered in thBank Handlowsise made evident. In this case, a French court held that the ce
tre of main interests of a subsidiary company incorporated in Poland was located in France, and
opened a proceeding aimed at rescuing the whole group of companies (whose parent company
was incorporated in France) according to French law. Nevertheless, creditors of thie-Polish su
sidiary filed for a secondary proceeding in Poland, where the wholecassstaated. The
CJEU was asked to establish whether Article 27 of the EIR must be interpreted as meaning that
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it allows for the opening of secondary insolvency proceedings in the Member State in which all
of the debtor 6s as s mipreceedings hageiatprotactive @escuejpue r e t he
pose. The CJEU acknowl edged t hisks rumnihngecountgr®ni ng o f
the purpose served by main proceetirye only sol uti on, however, W 8
sincerecoopart i on | ai d down i n Arrequiredthe courf taying-jurisdi t he T
tion to open secondary proceedings, in applying those provisions, to have regard to-the objectives of th
ceediiigslt was established, on the contrary, thagrogision of the EIR prevents from ope
ing secondary proceedings when main proceedings have rescue purposes: in fact, neither Article
3(3) nor Article 27 distinguish according to the purposes of main pro¢eddingsthe EIR
do not effectively coorditgasecondary and main proceedings

The provision that secondary proceedings should have wipgingooses has not been
recast in the EHR, and the list containing proceedings only aimed at the wipndiag been
deleted: therefore, secondary procgedian now aim at helping the main proceedirg in r
structuring a distressed business. For present purposes, it has to be underlined that now the
scopeof main proceedings and secondary proceedougxiended unlike in the EIR.

2.1.4 The COMI presumption for pre-insolvency proceedings

The EIRR has i mproved the way to ascertain where
located. According to Article 3, the place of the registered office (for companies amd legal pe
sons), the principal place of businessirffividuals exercising an independent business or a
professional activity) and the habitual residence (for other individuals) shall be presumed to be
the centre of main interests, unless they have not been moved withimotie Beriod (6
month for nonprofessional debtors) prior to the request for the opening of proc8edings
When the reform process was still on the way, a proposal had bé&to imuaply the presym
tions laid down in Article 3 applicable only to insolvent debtors, and not to nmemeiglifin
distressed debtors, on the assumption that the purposes pursued by the former and the latter by
means of the centre of main interests shift would be deeply different. In fact, while an insolvent
debtor would be more likely to relocate the CONHeasuspectpericdl or der ta@ benef it

more favourable legal position to the detriment of the gendral Hody ©f csetlitars ed i n Reci t
EIR-R), a debtor who suffers from a simple financial distress would be more likely to do the
sanei ® é search for a more favourable | egislatio

and 54, TFEU), rather than necessarily into a susf@icious scenario

40MucciarelPPrivate international law rules in the Insolvency Regulation Recast: a reform or a restatestegnsof the
qu@, ECFR 2016, 25

41CJEU, Case-C16/11,Bank Hadlowyjudgment of 22 November 2012, ECLI:EU:C:2012:739, p&&. 55

420n this topic sekeandrdAmending the European Insolvency Regulation to strengthen main proceedings, Riv. dir.
intern. priv. e proc. 2014, 323 ff.

430n this topic, seBariatti andainpCentro degli interessi principali, ilfallimentarista.it 2016

441t is the proposal made bgptella The O0COMI 6 Concept in the Reatoi,sion of the
ECFR 2015, 479 ff.
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Article 3 does not distinguish at all between insolvency andgivency proceidjs as
to the application of the COMI presumption. There seems not to be the possibility to offer an
interpretation of this Article in the sense of that proposal, since it would be contrary to the clear
letter of the EIRR; nor it seems to be possiblessess on a case by case basis what-the pu
poses for the COMI shift are, and to apply the presumptions only to relocations made with ab
sive purposes. I n any case, debtors which reloc
i ng envi r oathegossidlity to rebut thobegresumptions.

2.2 Practical problems

221 Prei nsol vency and hybrid proceedilngs befor
vency proceedingsd is rendered

Article 19 of the EIRR  p r o v i adygusigmert @péninginsolvency proagetingskdyand
a court of a Member State which has jurisdiction pursuant to Article 3 shall be recognised in all other M
States from the moment that it becomes effective in the State of thé openihdioé perdellings h o
ever, has established ttiet EIR applies even before a judgment opening insolvencydprocee
ings has been delivered but the request has been lodged; furthermore, the EIR cdntains prov
sions concerning the conduct of the proceedings for the period between the request for their
openirg and the opening judgment (see Article 38 of the EIR). Now, tHe &#R considers
the case of proceedings that have alrready ¢ omme
suant t o judgmtent apkning i@soIvency prodieedingtmendecisiomof any dourt to
open insolvency proceedings or the decision of a court to appoint an insolvency practitioner, but
also the decision of any court to confirm the opening of insolvency proceedings. This introdu
tion was needed in view of the isiu in the EIRR of hybrid and prnsolvency proceedings,
that, as seen above, may be started by a debtor and by creditors, and may also entail the interve
tion of a court on appeal by creditors or other interested parties. In many cases, accerding to th
nati onal |l egi sl ations, such proceedings are O0s
ment pursuant to Artic7)(i) is rendered, but the opening under national legislation, however,
do not fit the (autonomous) definition of Arti2(@)(i).
The reference in Article 2(7)(i) to the decision confirming the opening of proceedings may

al so hint at 6interimd proceedings, whi c h, pur s
certain period on an interim or provisional basis before a cewteis a confirnidgl & th e 6
continuation of the proceedingsona-nomt er i m basis. o6l nterimd proce

in national laws see the appointment of a provisional insolvency praeiitcneed in Annex
B: for this reason, they seamwbe recognizable abroad since the decision to appoint the inso
vency practitioner is taken (see Artpcle 2(7)(

45This is the case when a Germaraufiger Insolvevedtenr an Irishprovisional liquidaterappointed
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pointing an insolvency practitioner listed in Annex B (or should they be introduced), they shoul
be recognizable abroad since the final decision confirming the opening is issued.

Difficulties may arise concerning the early phase in which a judgment confirmimg the ope
ing of insolvency proceedings (pursuant to the definition given at Articleh267){(9) been
rendered yet: in particular, there might be cases where the debtor is not protectedi-against ind
vidual enforcement actions from the outset, but only after a court or authority intensenes co
firming the opening of proceedings. Two instrun{botk already available in the EIR) are of
some help to deal with this issue. The first one is the power for the court competent for the
main insolvency proceedings to order in the application stage of such proceedings provisional
and protective measurewering assets situated in other Member States (see Recital 36, fourth
sentence). Judgments relating to these measures are automatically recognized abroad, pursuant to
Article 32(1)(3). The second one is the power for the temporary insolvency prappiamer
ed in the main proceedings to request, in the application stage, any measure to seeure and pr
serve any of the debtorods assets situated in ar
that Member State (see Artk®p

Both the tools suffdrom shortcomings. The first one may prevent foreign creditors from
enforcing payment claims, but not from applying for the opening of secondary proceedings. In
fact, there is no rule for O6morator 33, i mposed
which provides that the court may stay the opening of secondary proceedings at the request of
the insolvency practitioner or the debtor where a temporary stay of individual enforcement has
been granted in another Member State to allow for negetiatween the debtors and its
creditor$s. The consequence is that creditors may always resort to local insolvency proceedings
in order to prevent foreign main proceedings from grabbing local assets. The second tool is
available only in main proceedingw/iich a temporary insolvency practitioner has lpeen a
pointed, not where the debtor remains in possession: a broad interpretation seems not to be
allowed, since the EIR usually mentions the debtor in possession where it want to treat the
same to the ind@ncy practitioner.

2.2.2 Article 34 second sentence

According to Article 34, second sentence, of theRE(lRrmer Article 27 of the EIR),
&vhere main insolvency proceedings required tha
exammd i n the Member State i n whAnmekAdesaandary i n
distinguish among proceedings based on insolvency, proceedings based on a mere likelihood of
insolvency and proceedings that can be based both on insaldeliialibood of insolvency:
thus, it may be difficult for courts requested to open a secondary proceeding to know whether

46 The reason is why only themo r a tuoderi Aaioed1(1)(c) (and not that provided in the application stage) is

considered to constitute a main insolvency proceeding within the scope of thighEBHR, power to preclude

secondary proceedings:Beegk Mor at oria (or O0stayso) under the new Europ
2016, 4
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foreign main proceedings are based on insolvency or not. For the provision contained in Article
34 to be effective, it is essentiat tMember States provide, pursuant to Article 86, a short d
scription of their national legislation and procedures relating to insolvency, with a particular
reference to the level of distress upon which the opening of each pfaregure triggered.

However, this may not be sufficient, since there are procedures listed in Annex A which can
be based on both insolvency and likelihood of insolvency. In these cases, there would not be
other way to know whether mai n tporanatyzeeheéi ngs r eq
circumstances which brought to their opening. It is obvious that such a check would barely be
consistent with the principle of the mutual recognition and would hinder the efficiency of the
EIR-R. Two possible ways can be devised to figcghtbrtcoming. The first one is to interpret
Article 34, second sentence, as i-a&xamineddy es t hat
the court opening a svheceamaidiasolyency prazeedingsirequirgd thmaiotiie o |
debtdrve insov@nt but al so wher e meulthe basad srodebtoesrineojve pr oc e e d i
cy. This first method, however, may be contrary to the intention underlying-Ehe¢oHIRit
the opening of secondary proceedings and to promote rescue:nfctosgig were relieved to
check insolvency also in cases in which main proceedings can be based on both likelihood of
insolvency and insolvency, in fact, there would be more possibilities that several seeondary pr
ceedings aimed at liquidation be openedsipect of a debtor subject to a main proceeding
aimed at its rescdeThe second method consists in encouraging the courts openingomain pr
ceedings to always specify in the judgment opening such proceedings whether tha-debtor is i
solvert®. This second athod seems not to raise concerns, and thus must be recommended.

2.2.3 The territorial scope

As seen above (para. 1.3), doubts arise as to whetherkhagles: (i) to purely dosne
tic matters; (ii) to proceedings whose sole-boodsr connection is withThird State. The two
issues must be separately examined.
() IntheSchmidase t he CJEU, avehétheed in order fat thé Regulatiomte ap@dy,
there must in any event-berdevsslements in the sense that only situatiowesimgpfaictyrsowith
t wo or sever al Me mb e rd [ tea tv e adlgefiedalahd akBblutehconditiobh h e R e
of this kind does not r es®l ta rfdheoobeadivbsepbrsuedr di n g

47 With regard to this problem, s@stéke EI R Recast: Some tiny interesting d
europe.org/download/documents/763.

48 This solution does not, then, seem consistent with the decision renderBdrik tiandlowsse (CJEU, Case C

116/11,Bank Handlowydgment of 22 November 2012, ECLI:EU:C:2012:739), where the CJEU notgebithat '

court before which an application for secondary proceedings has been made draws conclusionthéronaithe finding of insolvency
proceedings, it must have regard to the objectives of the main proceedings and take accoamiasfwiedl ashimae of the Regulat
principles on which it is(pasad73)

491n VirgésSchmiRep r t , t he aut Stateswhiohblist proceedings whittadan b& used for purposes other than
insolvency, must provide sufficient means of ideptioe¢idings tbefacilitate the application of the Convention. For instance,
requiring their courts or competent bodies totpegibuattadyr which the decision to open proceedings is

basedq so that t hese c aanb@pandedd) (Hold added oreemphasislan i denti ficati on 0
50CJEU, Case-828/12,Schmjdudgment of 16 January 2014, ECLI:EU:C:2014:6, para. 20



Scope of application 18

by the éulation, as resulting in particular from the recitals in its preamble, likewise do not support a na
i nterpretation of t he Regul aiTheoCGodrsalssnotedp e , requ
that the centr e esfsistohedetaimirned ab thebtime whani the request te r
open insolvency proceedings has been lodged (as it had been decidethubitBehreiber
cas®) at thét early stage, the existence dforgr @essent may be dnknovenn d  gnet t o po st
the determination of the court having jurisdiction until such time as the locations of various
aspects of the proceedings (such as the residence of a potential defendant to an ancillary action)
ar e kwoalavfrustrat® the objectives of imefficiaga and effectiveness of insolvency proceedings
having crbssder effgtts

No provisionor recital contained in the ER expressly requires for the existence of a
crossborder connection. Furthermore, the provisions and recitals on thesgrbuvidch the
CJEU founded its decision have been recast, without amendments or with trivial amendments.
These elements may be sufficient tsider theSchmighdgment still upo-date. However,
further elements to support the view that a 4vosfer onnection is not needed can be-ind
rectly found in two provisions newly introduced in theREIRhe first (and main) provision is
Article 4, second steenjudgnent @eningicsoheingd muaikgpetifp whi ¢ h
€ wh et hienris basadron Article 8[@par (2JAs t he CJEUSchmiidpat ed ou't [
ment, at the moment the proceedings are opened théanmss connection may be stitku
known: this rule clarifies that courtdeneropen a procedure included in the Anmaust
declare whether it is a main or a secondary proceeding, irrespective of there being such cross
border element, or it having been apparent yet. The second rule is Article 24, pursuant to which
Member States shall establish and maintantanytoeie @r several registers in which information co
cerning insolvency proceedings is published (0
possible after the opening of sucl procdedings t hi s pr,ibhastsbebaiddtheio be ef f e
national procedures listed in Annex A must be published.

In the light of this, the EHR should beleemedpplicable also to purely domestic matters.
It has been highlighted that, though the principle of effectiveness thte8dhmipgidgment
(and now wunderpinned by Ar didprodoréonade)to congsletelyeda s ona b
place national rules on jurisdiction due to an unspecified risk of the insolveboydat leffiedtsaving cross

51CJEU, Case-828/12,Schmjgudgment of 16 January 2014, ECLI:EU:C:2014:6, para. 24
52CJEU, Case-(/04, Staubit&chiberjudgment of 17 January 2006, ECLI:EU:C:2006:39

53Articles 6, 14 and 44(3)(a) of the EIR have been recast in Article 9, 17 and 85(3)(a); Recitals 4, 8 and 12 of the EIR

are now Recitals 5,8 and R&ukemanmyvoidance actions againsirdhstate defndants: jurisdictional justice or

curtailment of legal protection? European Court of Justice 16 January 201328/4285 Gchmid/Hertel, IILR

2014, 101, summarizes the principles on whicth¢he i si on i s nbeaistehde ra sArftonetlewsl ( 16) € n.
thereto nor recital 14 appeared to limit the application of the Regulation to proceetiings tdaeimvolve bng enassnt € . Th
held true, apart from Articles 6 and 14 EIR, for the siolgiB@ pEMR confitfiegdeterminadibthe competant to the

c e nt r es maf in@restseabding mo durther condition such as an element involving tvéo .dnstead, Mepiber States

menting such iBtdaelement would lead to a significant legal uncertaitity antseetdytrmster proceedings and therefore

diminish their effectiveness and efficiency. This is because the determination of the competanteshurd$siléo be made at the e
stage, so that action may be taken to presenstateefaletitorsake of the general body of creditors.pbtoadhgislative a
reflected the principles of wunity gemedapplicabiltyefrtte&tgulty of i ns
tion in case of a simple cdaortbatibBtales
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and this is ceriacontrary to thelpdtic approach generally taken by th@ Rdgufatioar issues
will arise, the more similar the interpretation of the centre of main interests criterion and the
national jurisdiction criteria will be.
(i) Once admittedthat Me mber St ateds | ur i s distengeiofon shoul d
a crossorder link, thesolutionto the question whether the ERRgplies also to proceedings
whose solerossborder connection is with a nBt) State (or with Denmark) is easier. kn t
one hand, if the EHR applies to pceedings which at the moment of their opening do not
show any crodsorder éements, it goes without saying that proceedings whosbordess
connection with a Third State becomes apparent at a later stageabhdthihfthe scope of
the EIRR. On the other hand, proceedings which at the moment of their opening show as sole
crossborder connection an element involving aEldnState should also be covered by the
EIR-R, since further elements involving a Mentags Biay become apparent at a latesstage
Some major doubts may arise as to whether judgments directly deriving and closely linked
to insolvency proceedings in which a defendant domiciled in a Third State is sued fall in the
scope of the EIRRaswell.iFr st ly, -ral &di edd!l saebhcypns dit i s pos
vance whether the sole crbssder element involved is with a 4kt State, unlike in collective
proceedings. S e ¢ 0 n doimpared t@ oolectiveqpoteedingsgimetddfesa N rl yt, e Ot
guaranteed in civil procedure on the dasissafgthiter forum eprinciple enunciated in Article 2 of
Brussels | Regulftiditie 4 of Brusseldisde d i t o ristos pararaaurg importance and can thus
only be ousteadvisyarching jurisdictional, i.e. isgebitnayterests in thidicontegts p ¢had al | 'y f or
state defendants devoid of any sufficient connection to the state of the opening of insolvency proceedin
European UnBiérNevertheless, #Schmiidgment decided precisely this issue, establishing that
the court s of withirhtle teMitny bf evhich $1sobvéney proceedings have been opened hav
jurisdiction to hear and determine an action to set a transactidniresitie gy vintitei brought
against a person whose place of residence is not within the territéryl nfaechleinbes Bitte
this judgment, a large majority of the stakeholders to whom the questionnaire prepared within
this research projeca$ been submitted has argued that insolvelatgd actions should fall
within the scope of the EIR because they fulfil the only requirement providedh e de bt or &8s
centre of main interests being in a Member State; and that this conclusioterst eatisisew
Article 6 (dealing with the jurisdiction to open actions directly deriving and closely connected to
the insolvency proceedingsee below, Section 1V, para. 1), which does not require theit the d
fendant is resident within the European Ufdothe EIRR to apply.

54Bork and MangaBaropean crodsorder insolvency law (2016), 2.75

55|n the English case Bfe BRAC ReAtCar(Re BRAC ReAtCar International [a603] EWHC 128 (Ch)) the EIR

had already been deemed applicable to a proceedbhgsgra Third Statee the insolvency of a company in@erp

rated in the United States. The English court said that the only limitation on territorial scope is the centre of main
interests concept, and that if only debtors incorporated in a Membweegtate be affected, the EIR would have
explicitly stated this. Tigchmidoes beyond, since it establishes that the EIR applies regardless oflzorg@ross
implication

56 LaukemanAyoidance actions againstdistate defendants: jurisdictionaigasor curtailment of legal protection?
European Court of Justice 16 January 2014, G28120 Schmid/Hertel, IILR 2014, 101

57 See als€@JEU, Case-295/13,H., judgment of 4 December 2014, ECLI:EU:C:2014:2410, para. 33
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In light of this (in particular considering that the reform does not deal with this topic), it
seems logic to confirm the solution giveBdnmjdoth for collective and individual actions. To
deem the EIRR applicable to procerds (both collective and individual) whose sole- cross
border link is with a Third State raises some concerns, both theoretical and practical. As for the
theoretical issu8sit has been highlighted that such a solution, firstly, would violate the mutual
trust requirement, sincethe R woul d apply to Third Statesd ass
without those States having decided to adhere to any bilateral or multilateral agreedient; secon
ly, would disregard thationalenderlying the EHR, as emrging from Article 3, para. 2
through 4, which deals with territorial proceedings limited to the territory of a Member State. To
the second consideration, it has been incisively replied that there is a fundamental difference
between the universal scoperadin proceedings and the strictly territorial scope of secondary
or territorial proceedings, and that assets or others matters outside the EU are the concern solely
of the main proceedirfgsTo the first point, it has been replied that it is recognitaristh
based on mutual t r thesfact thamidt couptiies may drimayt notoetagnise h u s ,
EU avoidance judgments should not of itself prevent the EU courts from taking jurisdiction over defel
resident outside tf&. EU

Albeit corect, this last remark confirms that including in the scope of tHe jidted-
ings involving only Third States® implications
those Statés(and now we turn to the practical issues). On this point, theilC8#fiet5chmid
judgment noted that, if in a given case it is not possible to rely on the EIR itself for the recogn
tion and enforcement of judgments, it is sometime possible to obtain the recognitien and e
forcement of the judgment delivered by the cotitjwiisdiction under a bilateral convention,
or - in case of insolvencglated actionsunder Article 25 of the EIR, in particular insofar as
part of the defendant 6s ass etssTharefewe, wherea he t err
bilateral conveion between the Member State taking jurisdiction and the Third State lacks, and
where Article 25 (now 32) cannot apply, it is likely that proceedings will not be recognized and
enforced in the Third State. In this case, the risk exists that the pgassedins useless, &sp
cially when most part of the assets (in collective proceedings) or the whole assets whose restit
tion is claimed (in insolven®tated actions) are located in the Third State. For this reason, it
has been proposed by some of thpomdents to the questionnaire submitted within ¢his r
search project that Member States should open proceedings involvibdJaState conre
tion only when these proceedings can find recognition and enforcement in that State; it has also

58 For the following consideians, se®aulysThe ECJ's understanding of the universality principle, Insolv. Int. 2014,
70 ff. They have been expressed with regard to the EIR, but they seem valid also with regardRto the EIR
59MossECJ takes worldwide jurisdiction, Insolv. Bit526 ff.

60 MossECJ takes worldwide jurisdiction, Insolv. Int. 2015, 6 ff.

61Also part of those who deem that such an extension of the scope of-BiésEI& excessive admits that it could
raise recognition concerns

62 dHowever, it is arguablé tatdefendant did have assets in other Member States, the Regulation would apply anyway, sice there
crosisorder situation as between two MeinbeeBStatesid MangaBoropean crodsorder insolvency law (2016),
2.80
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been proposed @dopt an international convention on recognition, in order to avoid guch pr
ceedings remain ineffectual.

In conclusion, it can be observed that the application of tHe Bdith to purely domestic
proceedings and to proceedings involving a connectiomovl States raises some isSues
nonetheless, such application is congruous with the text of tRe ®IRse only test for jsHi
diction refers to the centre of main interests being located within a Menfder State

3. Theses and recommendations

In lightof the above, the following recommendations should be issued.

31The defi ni tinipoors sefssdDderbt proceedi ngs, provi de
be considered equivalent to the concept of
Commssi onds p2iOeeo=ea20l2.o0f 1

32I't is recommended not to introduce a wunifor
(EU) No 2015/848. oO6lnsolvencyd is no |l onger
the scope of the Regulation. Furthermore, a definition to be dniclubdle Regulation
would require a specific amendment, would not prevent divergent interpretations and
would only have the effect to (try to) further harmonize the substantive insolvency law
of the different Member States.
If need be, it is advisable tttea uniform definition be introduced directly in the
national insolvency laws.

33Pur suant to Recital 17, the Regul ationds sc
triggered by situations in which the debtor facedimancial difficultiese(gthe loss
of a cantract of key importance to it).
The Regulation does not provide for specific rules for these proceedings. Since non
financi al di fficul tgiversse ta a eal and genoud threata the i n s «
debt or ds a ctopayits debts adf theydalrdap raobcieleidtiyn gs opened
situations should fall under the general category-fspheency proceedings.
Therefore, proceedings triggered byfirancial difficulties should be considered to
raise the same issuspenceedings triggered by financial difficulties.

3.4 Forthepurposes of the Regulation, proceedings based on the insolvency of the debtor
are equated to proceedings which are based on a mere likelihood of insolvency (both

63 In the contrary seassed.inna CrossBorder Debt AdjustmentOpen Questions in European Insolvenay Pr

ceedings, Int. Insolv. Rev. 2013, 32, who observed (with concern to the Commission's propesaehtfer22D12)

that proceedings mentioned in Annex A should fallhwvifieiscope of thewe Re g ul attihcen coomlcyr eitfe é& as e
[has]crossorder implicaions S h e  thetadiend needhfa & spécific definition in this respect in the EIR or in the amendment
draf®

64 For this reason, proceedings opened irecesyd a debtor which has an establishment in a Member State and

whose centre of main interests is outside the European Union do not fall within the scope R ti8e&HR-

kemannAvoidance actions against third state defendants: jurisdictionabjjustidailment of legal protection?

European Court of Justice 16 January 2014, 28120 Schmid/Hertel, [ILR 2014, 101
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fall under the general definitionf 6insolvency proceedingsoo).
Regulation does not provide specific rules on jurisdiction, recognition and applicable
law concerning pceedings based on a mere likelihood of insolvency.
Consequently, the COMI presumption andstipect peraxtablished in Articlgl)
should also be applicable to proceedings based on a mere likelihood of insolvency.

3.5 The provision requiring that secondary proceedings have to be aimed at thapvinding
has not been recast in Regulation (EU) No/33d85As a consequence, secondary
proceedings may now also be aimed at the de
may be coordinated with main insolvency prc
restructuring.
Therefore, main insolvency proceedimgb secondary insolvency proceedings have
now coextended scopes.

3.6 Protection against actions from the outset might not be guaranteed in the early phase
of proceedings which are formally opened only when a judgment confirming the
opening is rendered, pursuanfrticle2(7)(i).
In these cases, debtors may resort to instruments provided in Recital 36, fourth
s e nt emwsmnal(add protective measures covering assets situated in the territory of ot
Member Sttesor der ed by t he cioiosoltency pporgedings,nt f or
and in Amti cmeaswu2 eS6to secure and preserve
Member State, provided for under the law of thabMemhepState r equest of a
administrator).
However, the fitstool does not prevent from the opening of secondary proceedings
abroad: suclepening may only be stayed wheratoriprovided in Article 1(1)(c)
have been grantéthe second tool is not available in proceedings in which the debtor
is left in possessio

37The provision has b e enmerertheanais insohecy praceedingg t o
required that the debt or 4Jexaminedis tbhd Membert , t he
State in which secondary insolvency proceedidgariicy 37 sgrmetisentence).
For this provision being effective, it is recommended that Member States, in the short
description of their national legislation and procedures relating to insolvency to be
provided pursuant to Article 86, specify what paiegs can be opened in a situation
of insolvency, what in a situation of likelihood of insolvency and what in both
situations.
With the same purpose, it is advisable tha
proceedings that can be based both on imeyhand on a likelihood of insolvency,
specify in the judgment whether the debtor is insolvent.

3.8 Pursuant to Article 3(1), Regulation (EU) No 2015/848 applies to proceedings in
respect of a debtor whose centre of main interests is situated in a MembBéisState
is the only condition laid down as to the territorial scope of application of the
Regulation.
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Accordingly, the Regulation applies also to:

proceedings devoid of crdssrder implications. This is suggested by Article 4,
according to which every jmdgnt opening insolvency proceedings listed in Annex A
shall specify whether such proceedings are main or secondary ones (provided that the
debt ords COMI is in the European Uni on) ;
proceedings whose sole citossler implications involves a Third Stagea(nonrEU

State or Denmark), irrespective of whether the judgment opening such proceedings
and judgments concerning their course and closure shall be recognized in the Third
State.
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B. The relationship between Arttle 1(1) of the Regulation (EU)
No 2015/848and Annex A

Articles 1(1) (3), 2(4),Recital 9, Annex A EIRR

1. Legal framework

1.1 The framework under the EIR

The EIR has thregorovisionsconcerning the relationship between the scope ofi-the i
strument as laid down in Article 1(&and Annex A: Article(1) itself, Article 2(a) and Recital
9. Article 1(1) defines the framework of the EIR, requiring for a set of cumulative conditions
which national proceedings needed to ieneet . Ar t i
the collective proceeding r ef er r e d taee ligted in Améd&iAc Ise mi( By | yd Rec
pr ovi d.ethe insdivancy pioceedings to which this Regulation applies are disted in the Annexes ...
According to the VirgéSchmit Repoft, Article 1(1) and Article&)(had to be interpreted
in the sense that only those proceedings expressly entered in the list of the Annex should have
been considered ©6insolvency proceedingsd as <co
able to benefit from its provisions. As Yig0sSchmit Report seems to suggest, in the mind
of the drafters of the EIR Article 1(1) and Annex A should not have shown any discrepancies.
The relationship between Article 1(1) and Annex A had been envisaged as a very simple one: on
one handopnlythe national procedures fulfilling the conditions of Article 1(1) should have been
included in the Annex; on the other haidhe national procedures fulfilling the conditions of
Article 1(1) should have been included in the Annex.
However, in practicejsdrepancies have become a widespread phenomenon. In patrticular,
cases have arisen in which: (i) national procedures which did not satisfy all the requirements laid
down in Article 1(1) were listed in Annex A, and (ii) national procedures which batisfied t
quirements laid down in Article 1(1) were not listed in Annex A. This situation also depended on
the procedure to amend Annex A, set forth in Article 45. Pursuant to this provision, the power
of amending Annexes was vested in the Council, whicly gaiibed majority on initiative of
a Member State or the Commission. Since the Commission did not verify whether the procee
ings notified by Member States fulfilled the requirements of Article 1(1), Member States, on one
hand, had the power to promotdteir discretion the inclusion in the Annex of whatewer pr
ceeding. This is what happened in practice: in fact, some Member States have listed in Annex A
prei nsol vency proceedings, which were not ©6insol

65VirgosSchmit repguéara. 48
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by Article 1(1¢. On the other hand, Member States were not under any obligation to notify new
domestic proceedings.

Two CJEUGs judgments de 8ank Handlowsse” asldresded di s cr e p ¢
the issue of the recognition in other Member States ehehFsrocedure (tsauvegaedtd-
lished by the French Commercial Code) which had been included in Annex A although it did not
comply with the scope of the Regulation (since
aimed at its rescue). The CJEU ded e donce praceedingys are listed in Annex A to the Regulation,
they must be regarded as coming within the scopéof the Regllestiomirathe lish has the direct,
binding effect attaching to the provisions dfé. a hedRidatiefewskase® was perfectly in line
with Bank Handlowgince the debt relief procedure at isthee Swedisbkuldsanerthgas not
listed in Annex A, the CJEU stated that it fell outside the scope of the EIR. This procedure did
not comply with all # requirements of Article 1(1) and thus probably it could not be included
in Annex A. However, corollary of this decision is that the Regulation is not applicable to pr
ceedings not included in Annex A even though they fit in its scope.

These judgments veenot without consequences on the relationship between Article 1(1)
and Annex A and their respective role. And indeed, (i) if the courts in other Member States were
nottosecondy uess whether proceedings | istdédd i n Annex
should apply the Regulation for the simple reason of their listing; and (ii) if nothing prevented
from the An-s ax | bhexivariggpeedures that are not collective and did not
entail the partial or total divestment of a debtotande appoi nt ment of a |liqui
inclusivebo, in that <certain procedureis in some
tions without being listed in the Anfexhen the application of the Regulation should have
been entirely up to tliiscretion of the Member States and parties should have not been able to
rely on the crodsorder effect of insolvency proceedings not included in Annex A.

1.2  The proposals to amend the EIR

In view of the described outcomes, proposals were put forward ththm&tR and set
up a different relationship between Article 1(1) and Araeba Aarticular, within the Helde
bergLuxemboure¢Vienna Report, it was suggested to regard the Annexes not as an integral part
of the Regulation (having the same status)s lldlegated acts (as provided for in Article 290
TFEU) or implementing provisions (as provided for in Article 291 TFEU), having nature of an

66Seee.g.Frenchprocédure de sauvéasidtrdall be seen below) and Itatiancordar@ventjwehich were included in
Annex A to the EIR even if they do not fit the requirements set out in its Article 1(1)

67CJEU, Case-16/11,Bank Handloywyydgment of 22 November 2012, ECLI:EU:C:2012:739

68CJEU, Case-C16/11,Bank Handloywydgmat of 22 November 2012, ECLI:EU:C:2012:739, para 33

69CJEU, Case-€61/11,Ulf Kazimierz Radziejeyusligment of 8 November 20EZLI:EU:C:2012:704

70 McCormacReforming The European Insolvency Regulation: A Legal And Policy Perspedtivé, 2014, 45

ff.

71 See on this topiEidenmilleA New Framework for Business Restrugguin Europe: The EU @ami s si on 6
Proposals for a Reform of the European Insolvency Regulation and Beyond, MJ 2013, 139 ff.
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exemplifying list. According to this option, (i) when proceedings were listed in the Annex, courts
should have bedround to apply the Regulation; (i) when proceedings were not listed in the
Annex, parties could have in any case relied on the Regulation where those proceedings had to
correspond to the definition of Article 1{1)

Following this suggestion, the Consinis proposed a new procedure for amending Annex
A, a s ih arded totigger an @mendment of Annex A, Member States shall notify the Commission c
their national rules on insolvency proceedings which they want to have includexl inyAmnex A, accompan
short description. The Commission shall examine whether the notified rules comply with the condition s
Article 1 and, where this is the case, shall amend Annex A by W@y idbwielegatbid qoet
posal tackled the problem onlytiadly,i.e.with regard to the inclusion in the Annex ad-pr
cealings not fitting in the scope of the Regulation; it left unresolved the issue of whether the
Member States were obliged to notify all the proceedings which meet the conditions laid down
by the new Regulation. Indeed, since the amending power was vested in the Commission at the
Member States' request, Member States would ha
have refrained from notifying a proceeding if they did not want so

1.3 The framework under the EIRR

1.3.1 As to the nature of Annex A ...

The choice made in the ERRIs very cleaut. Like the EIR, Article 1(1)(3) and Article
2(4) prescribe that the proceedings fulfilling the requirements of the new Articld.&th¥1)
0i nesnoclyv proceedingsd i n -tarblstedirefmmek A Yvhabmhakes he Re g U
the choice unambiguous are the statements contained in the new recital 9. On the one hand,
insolvency proceedings whi ch favellidteekhaustidre condi t i
lyin Annex&@ (bol d added f or e shpudagpy theém]withoad any he Regul
further examination by the courts of another 8embé& Staté h e natiomahirsolveritsapnod |, o]
dures not listed in Annex A siaolle covered by this Ragulafiopbol d added f or emph
has been pointed out, the BRRhas codified CJEU'S decisions rendered in theBzades
Hardowyand Radziejewski the binding force of Annex”®Therefore, now it seems to be
beyond @pute that the inclusion or exclusion of proceedings from Annex A acts as a definitive

72Hes# Hess/Oberhammer/Pfeiffer, Heidelbéngxembourgvienna Report (2013), para. 3.4.2

73See Art. 47(2) of tHeroposal for a Regulation of the European Parliament and of the Council amending Council Regulation (EC
No 1346/2000 on insolvency pro&eri2f¥1 20744 finat 2012/0360 (COD).

74MucciarelPrivate international law rules in the Insolvency Regulation Recast: a reform or a restatestansof the

que@, ECFR 2016, 12

75 MucciarelRrivate international law rules in the Insolvency Regulation Recast: a reform or a resthtestatns of

qué@, ECFR 2016, 11
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proof of whether it benefits from the provisions of the-EiRvhat is in the Annex, benefits
from the Regulation; what is outside the Annex, doés not

1.32 é and a&amehdmentofi Annex A

The provision foperiodicallyevising the Annexes contained in Article 45 of the EIR has
not been recast; nor the original Commi ssi onos
in the EIRR. Thereforeno provisionin the EIR-R deals with the amendments of Annex A.
Article 90(1), dealing with the periodical reports which the Commission is required to produce
on the application of the Regulation, does not mention the revision of the Annexes.

2. Evaluation

2.1 Legalissues

2.1.1 The underlying policy

The relation established in the fRFbetween Article 1 and Annex A reflects a twofold
policy.The apparent policy is to have privileged legal certainty and predictability over a contin
ous check of Article 1(1) requirements, which wouddema®iled an inevitable degree of runce
tainty”. Indeed:
(1) the EIRR should not apply to proceedings not listed in Annex A: even ifna natio
al procedure (either brandw or omitted on purpose from the Annex) were to
fulfil all the requirements set out irtidle 1(1), the EHR would not be appée
ble. The inclusion in the Annex isegessary conditiorto apply the EIRR;

(ii) the application of the EiR to proceedings included in Annex A which do not
fulfil the conditions set out in Article 1(1) should naodibeegarded: the EIR
should be applied without any further examination as to whether the conditions set

76 SeeBariatti and CortloRegolamento (UE) 2015/848 del Parlamento Europeo e del Consiglio del 20 maggio 2015
relativo alle procedure di insolvenza (rifusidie. prima lettura, ilfallimentarista.it 2015, MibssFletcher and
Isaa¢sThe EU Regulation on Insolvency Proceedings (2016),B0478nd MangaBaropean crodsorder insb

vency law (2016), 2-:8(B1;Wesselfhe EU Regulation on insolvency proceedings (recast); the first commentaries,
European ComparLaw 2016, 129 f(3arcimartihe EU Insolvency Regulation Recast: Scope and Rules-on Juri
diction, papers.ssrn.com 2016,Fl€chelThe European Insolvency Regulation recast: the rmianegeof the new

law, Insolv. Int. 2015, RtcCormac®ometimg Old, Something New: Recasting the Europealvénsy Regulation,

MLR 2016, 126 ffyan Calste€OMIng, and here to stay. The Review of the European Insolvency Regadation, p
pers.ssrn.com, 2016, BewickThe EU Insolvency Regulation, Revisited, Iihsblv. Rev. 2015, 5 ff.; awdeiss

Bridge over Troubled Water: The Revised Insolvency Regulation, Int. Insolv. Rev. 2015, 5 ff.

77 SeeGarcimartifhe EU Insolvency Regulation Recast: Scope and Rules on Jurisgiietmesm.com 2016, 10;
andWeisBridge over Troubled Water: The Revised Insolvency Regulation, Int. Insolv. Rev. 2015, 6
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out in Article 1(1) are met. The inclusion in the Annesuiicient condition to
apply the EIRR?8,

The undercurrent p o leluctaryce to deprivehttemskheesndf ¢heir St at e s
power to determine which proceedings have to be included in the scope of the Relyulation

the | ight of the foregoing, it is no wonder th
Article 45 has been delét As it has been highlighted, according to that proposal thes€ommi
sion would have acted O6as gatekeeper in relatioc

this reason, it was not accepted by the MembeStdtatker the EIRR, Member States, on

the one hand, (still) retain the exclusive power the inclusion of national procedures in the Annex;
on the other hand, cannot be forced to stimulate an amendment of the Regulation in order to
include new national procedures in Annex A.

2.1.2 The role of Article1(]) of the EIR-R

I n view of the established 6Annex approachd,
partially redundant; nevertheless, it may still play a role, acting as a blueprint that should be taken
into account when new proceedings atherprocess of being included in Annék & has
been underlined that the ERRensures better congruence between Annex A and Artiéle 1(1)
Thus, ideally, Annex A and Article 1(1) are still intended not to show any discrepancies, as it was
envisaged ued the EIR according to the Virg®shmit report: all the national procedures
meeting the conditions under Artit& should at least theoreticalipe included in Annex A.
Accordingly, Articlé(1) should be regarded as a substantive provision.

2.1.3 Amendments to Annex A

In the absence of a provision, it was stressed that the future amendments of Annex A will
have to be adopted according to the ordinary legislative procedure set forth in Article 294

78With reference to the EIRanzanScope of application of the Council Regulation 1346/2000, iiiglobal.drg, asser

ed thatit follows from Art. 1 (1) EIR tlogepdings listed in Annex A that serve purposes that are not confined to insolvency law,
only fall within the scope of the Insolvency Regulation if they ai® inssdcbtByhedstmoof the amended material

scope of the recast, it is nmere unlikely that proceedings are listed in Annex A which are out of the scdpe of Art

cle 1(1); nonetheless, the relation between Annex A and Article 1(1) could not be that envisaged by th&author: EIR

should apply to proceeding not fulfilling the @@ts provided for in Article 1(1)

79SeeVan Calste€COMIng, and here to stay. The Review of the European Insolvency Regapatisissm.com,

2016, 6, where the author observes that O tardanz&Ah nex i s t he
Scope of application of the Council Regulation 1346/2000, iiiglobal.org

80 Moss, Fletcher and,|3dex&U Regulation on Insolvency Proceedings (2016), 8.475 (note 1), where it can be read
that ©6a Commi ssi on pmrelgtiondcathe addition af proceedisgs tg Arnex A evesmeta i
ceptedd

81 MucciarelRrivate international law rules in the Insolvency Regulation Recast: a reformententedttiestatus

qu@, ECFR 2016, 11

82Bork and MangalBoropean crodsorder insolvency law (2016), 2.50
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TFEUS3. This viewpoint found a prompt confirmation in ficac On 30 May 2016, ther@o

mi ssi on i speoposadfor i Regulafion of ¢hie Eudopean Parliament and of the Council replacing
the lists of insolvency proceedings and insolvency practitioners in Annexes A and B to Regulation
2015/848 on ingency proce@dingscting to the initiative of Poland, which on 4 December

2015 notified the Commission of a substantial reform of its domestic law on restrukturing, ta

ing effect as of 1 January 2016, and requested to change the lists set otsir AamueB to

the Regul ation accordingly. I n its pmeposal, t |
nexes are intrinsic part of the Regulation, their modificationlgdre achieved via the legis|

tive amendment of t h empkasig). BY thetsamez token, (nheréxpla adde d f
atory st at e mednaft EunopearaRarfiaendnt l¢égislativéhresoluont h es-sai d Co mn
sion proposé, it has b e etm Amnexdseto thei Reguldtiont canabenbbieaded

regulatidn be adopted following the ordinary legislative procedure under the legal base on which the
regulation was adopted, namely Articlé&81 TFEU

2.1.4 A tentative alternative interpretation

Some of the stakeholders have highlighted the drawbacks thatmeaybt about by the
long and cumbersome procedure to make theREdRplicable to newly introduced national
procedures. Hence, the (provocative) suggestion to consider-fReafpRcable also togar
ceedings not listed in Annex A but which satisfyoiheitions set out in Article
Despite this interpretation is not an easy one, it can be noted that:
(1) the only definite statement as to the relationship between Article 1(1) and Annex A
is contained in a recital (n. 9). Article 1(1)(3) and Article &{@imthat procek
ings meeting the conditions set out in Article 1(1) are listed in Annex A, but do not
expressly state that proceedings outside the Annex are also outsid&&h¢eoEIR
this reason, they are not far from Article 2(1)(a) of the EIRy vaided the
doubts then solved Bank HandlovapdRadziejewgkilgments. As it is acknew
edged, recitals are not binding provisions, but only general expressions of purpose;
therefore, they should have no legal value;

83 Bariatti and CaordloRegolamento (UE) 2015/848 del Parlamento Europeo e del Consiglio del 20 maggio 2015
relativo alle procedure di insolvenza (rifusibima) prima lettura, ilfallimentarista.it 2015, 4 ff.Mardiatlj Private

international law rules in the Insolvency Regulation Recast: a reform or a restatenstatusf ggeECFR 2016,

12

84 @roposal for a Regulation of the European Parliament and of the Council replacing the listsdoinsslomency proceedings
practitioners in Annexes A and B to Regulation (EU) 2015/848 on insdiveaiyl/gtice8ihgséinal 2016/0159

(COoD)).

85 @raft European Parliament legislative resolution on the proposal for a regulation of thedEirtipeaboRaciament
replacing the lists of insolvency proceedings and insolvency practitioners in Annexes A and B to Regiuatiop (EU) 2015/848 on
proceedings( C O M ( 280C8®LI6(PRLE 2016/0159(COD))

86 McCormagclksomething Old, Somethitngw: Recasting the European Insolvency Regulation, MLR 2016, 127,

noted, with regard to English schemes of arrangement (not included in Annex A, see below), that the-fact that pr
ceedings not listed in the Annex are outside th&REI i s s t a ble darityin recital Saofitheégambde but

not in any substanti.wve provision of the Regulationd
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(ii) t he st atirerespecttbe ratiorak proéedures contained in Annexah, this Regul
tion should apply without any further eé&xgminatieny be i nter preted 1in
only for procedures included in Annex A the-EIRpplies without any further
examination, whereas for progedunot included in the Annex the ERRcould
apply after an examination having shown that they meet the conditions set out in
the Regulation.

However, this tentative interpretation is destined to remain an end in itself, in view of the
clear backgroundeseabove.

2.2 Practical problems

2.2.1 The shortcomings of ordinary legislative procedure

The major problems will probably arise with regard to amendments to Annex A. Indeed,
several Member States are working on the modernisation of their insolvency lawghalso with
aim of implementing the Recommendation mentioned above. Since the ordinary legislative pr
cedure is rather long (approximately two years), it is unlikely that the Council will be able to react
promptly to the evol ut insandtbus thdrewdl allvagsheretra St at e s ¢
sitory period during which new national proceedings in line with the conditions set farth in Art
cle 1(1) will not be covered by the Regutatibarthermore, concerns have been raised that
Member States could tendid®@ more reluctant to notify new national procedures due to the
difficulty to amend the Annex. For these reasons, in general stakeholders agree that the proc
dure to amend Annex should be rendered more f#éxible

2.2.2 How to deal with the difficulty to amend Anex A

A proposal to face and, in a certain sense,
should be recommended.to qualify new national procedures as aatgdgory of procde
ings which are already listed in Annex A. This solution, howewsralways viable. Firstly,
there are still Member States where ninpodvency proceedings exist yet, and thus no general
category of such proceedings is listed in Annex A. Secondly, it is not granteddtesids
of listed national proceedings also included automatically (under the EIR it was uncertain

87See, in this sendiesselShe EU Regulation on insolvency proceedings (recast); the firshizoramdEuropean
Company Law 2016, he systetn offamending Amnex Atisandt enilroring&hte vast changes taking
place in the insolvency laws of many Member States. Contrary to @batrthigsion proposed (to change Annex A
with the instrument of a delegated act) the system chosen is to arRauliidtéon itself. Only looking at the tune

that may cost (aparoin pol i ti cal squabbling), it is the worst choice
88 However,Monsérigon Commentaire de | 6article 1ler, in R glement (\
proc®dures dodinsolvabil it ®5, stéssedmegalué & ihe cedinary ldgislatle@rop ar arti c

dure: it allows to establish a blocking minority in order to decide on the new procedures to be included in the Annex,
so as to preveifitom the introduction of proceeding not meeting the conditions of Article 1(1)
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whether it applies also to the Fresahvegarde financiére andetagdtaliaramministrazione
straordinaria delle grandi impregban @risconsidered as-salegories odaugardandamnm-
istrazione straordinaaspectively, that were listed in Annex A). Thirdly, this solution may lead to
a systematic circumvention of the exhaustive nature of Afinex A

2.2.3 Two problematic cases

Doubts have been raised concerning whether BiR Bpplies to (i) existing national-pr
cedures that qualify gisecies proceedings included in Annex A, and to (ii) national procedures,
included in Annex A, that should change their content yet maintaining their name.

As to the first issue, the exdepan be made of Itali@oncordato preventivo con continuita
aziendaleoncordato in hiaccordi di ristrutturazione with financisraedivenzione di aiorat
rieo, that are not expressly included in Annekhise proceedings clearly meicbnditions
set forth in Article 1, and clearly constitutecatibgories of general proceedings included in
Annex A ¢oncordato prevantaacordi di ristrutturazione detloetgfore, no reasonable Italian
judge would put them outside thepscof the EIRR. Issues may arise with reference to the
recognition abroad, since it cannot be excluded that foreign courts will refuse to recognize these
proceedings because they are not expressly mentioned in the Annex. A solution seems to be
provided byArticle 4(1), second sentence, of theEIR a c c o r d the jgdgmeat opefingc h 0
insolvency proceedings shall specify the grounds on which the jurisdiction of the court is based and, in
whether jurisdiction is based on Articled3(1) o6@)nce |t al i an courts openi
should specify whether they are opening a main or a secondary proceeding, foreen courts r
quested to recognize the judgments opening the proceedings could not but comply with the
Italian judgments, amggant automatic recognition.

The solution to the second issue is more difficult. The inclusion of a certain proceeding in
the Annex is always done with reference to the shape and the content it had at the moment in
which the same had been notified; thesrisk exists that Member States radically change the
content of a proceeding without subsequently changing the name of the proceeding. Obviously,
this change would have practical relevance only when the proceeding (as resulting after the make
up) shouldnot fit the requirements of Article 1(1) of the RRThe only way to avoid the
EIR-R to be applied to a proceeding listed in Annex A but no longer satisfying the conditions set
out in Article 1(1) would be to allow the courts to verify the contentt girdcaeding. It must
though be underlined that such a check, on the one side, would hinder the efficiency-of the EIR
R, since it would compel courts to perform that
under the new regime; on the other sidaldvraise the concern of the framework under which
the judgment as to the meeting of the conditions of Article 1(1) is conducted (whether it should

89 See, for these remarBsyriattiThe Extengsn of t he Sc &Eple Pafo | teltddiofbdf thepNewemed t
Il nsol vency Roefgful @adn foemrde ndcie fiscekdorgeaepce whicll toak fplace in Vienna on 17
April 2015), &.

%0Respectively regulated by Articleshig661(6), 188eptiemd 18Zepti€s) of Italian Bankruptcy LaRdgio decreto

16 March 1942, n. 267
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be that of the Member State of opening or the Member State in which recognition is sought).
For this reasqrit seems to be advisableatwayapply the EIRR to the procedures listed in
A n n e withduit ady further examination

224 The 6dutyd to notify new national procedur

Some of the stakehol ders have wunderlined tha
notify the Commission of proceedings newly introduced in their national legislations. However,
it has been pointed out that a 6dutyd would ex
clude a certain proceeding in the Annex. Since no rule can bai@mgrovides such an
obligation (or power to oblige), it seems impro
Albeit not subject to a duty, it is nevertheless recommendable that Member States promote
the amendment of Annex A as soon asmawnal procedures fulfilling the requirements of
Article 1(1) are introduced in the national legislation. It is also advisable that Member States
delay the entry into force of the national provisions until the inclusion of the new proceedings
in Annex A.

3. Theses and recommendations

In light of the above, tHellowingrecommendations should be issued.

3.1 Pursuant to Recit8) proceedings covered by Regulation (EU20N®&/848are listed
exhaustively in Annex A.

Conversely, national insolvency proceedirtgiésteal in Annex A should fall outside
the scope of the Regulation.

3.2 Courts requested to open proceedings included in Annex A should not be permitted to
examine whether they comply with the Regulation. At the same time, courts of
Member States other thdmat in which those proceedings are opened should recognize
and enforce judgments opening them without any further examination as to whether
they meet the conditions set out in the Regulation.

Consequently:

- proceedings listed in Annex A automaticallyrfdéinthe scope of the Regulation;

- proceedings listed in Annex A should be deemed to fall within the scope of the
Regulation even if they do not meet the conditions set out in Kicle

3.3 Accordingly, courts of Member States other than that in whickgingseare opened
should recognize and enforce without any further examination also:

- judgments opening proceedings whose name cannot be found in Annex A, for they
constitute sulcategories of proceedings listed in Annex A;

- judgments opening proceedings sehoontents have been so radically changed
that they no longer meet the requirements laid down in Atjcle
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3.4 Although Annex A is an exhaustive list, Arlidkould be interpreted as a substantive
provision.
In particular, it should function as a blirggo be taken into account when deciding
on the procedures to be included in Annex A.

35For mer AAnmendméneof th&Ariigkespr ovi ded for a simplif
amendment of Annex A.
This provision has not been recast in the Regulation.
In the absence of a specific rule, the amendment of Annex A should follow the formal
ordinary legislative procedure, set forth in Article 294 TFEU.

3.6t is likely that the formal ordinary legislative procedure will be too long and
cumbersome to react flexillyd promptly to the new national procedures which are
envisaged to be introduced in the national legislétiesgecially with the aim of
i mp |l e me nG@ommigsiont Reedmniendation of 12 March 2014 on a new approach to
business failure and inSolvency
In order to tackle that shortcoming, Member States should, where possible without it
constituting a circumvention of the exhaustive nature of Annex A, qualify new
proceedings that will be introduced in their national legislations asategoky of
procedings that are already listed in Annex A. Also in this case, courts should apply
the Regulation without any examination.
When it is not possible to update Annex A resorting to the said solution, the formal
ordinary legislative procedure to amend the Reguhould be adopted.

3.7 It is better to hold that Member States are not under any obligation to notify the
Commission of new national proceedings fulfilling the requirements set out in Annex
A.
Nonetheless, it is recommended tamber States should resfus change their
own list set out in Annex A as soon as a new procedure is introduced in the national
legislation. Moreover, if possible, they shibelidy the entry into force of the national
provisions until the inclusion has been reached

3.8 Member Stage should request to change their own list set out in Annex A with
reference only to national procedures which comply with the conditions set forth in
Article 1(1) of the Regulation.
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C. The boundary between the European Insolvency
Regulation (Recast) and theBrussels | Regulation (Recast)

Article 1(1), Recital 7, Recital 16 EIRR; Article 1(2)(b) Brussels bis

1. Legal framework

1.1 Introduction

The demarcation between the Judgment Regulation (BRisselsthen Brussels Recast
Regulatio?? 0 hereafteBrusselstig and the EIR has always been one of the most cantrove
sial problems related to cresder insolvenci#s

Yet, according to CJEU's decisions (some of which are quite recent), the relationship b
tween the two instruments is a very definite one: the ehidBegulation and the Insolvency
Regul ati on d.dtodotimo odedanotherieavind nd spéare $paceone of the
most recent judgments deal i ngé wihteh Qohuer tg uheasst i al
held that Regulationd4\2D01 and No 1346/2000 must be interpreted in such a way as to avoid any
overlap between the rules of law that those instruments lay down and any legal vacuum. Accordingly
excluded, under Article 1(2)(b) of Regulation No 44/2001, dfothaheegatgieon in so far as they
come under Obankr upt cup of insalvent corapariies gr other legal persoms,g  t
judici al arrangement s, compositions and anal o
1346/2M0. Correspondingly, actions which fall outside the scope of Article 3(1) of Regulation N
1346/2000 fall within the scope of Regulation No&4/2001 ...

However, a different view was taken by the CJB¢ériman Grapldesisioff, in which it
was establs h e dthere ra someéjudgments which will come within the scope of application neither
Regulation No 1346/2000 nor of Regulation N@44/200he i dea that the aligr
two Regulations is far from being perfect emerges, by thesavignalthe VirgéSchmit R-

91Council Regulation (EC) No @2/@D22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters

92 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 Deatiobend(h2 on jurisdi
recognitiod @mforcement of judgments in civil and commercial matters (recast)

93Laukemarin Hess/Oberhammer/Pfeiffer, Heidelbdngxembourgvienna Report (2013), para. 4.2.1

%4Van Calste€OMIng, and here to stay. The Review of the European Insolvency Regapati®ssrn.com, 2016,

7.

95 CJEU, Case-649/13,Nortel Networlsdgment ofLl1 June 2015, ECLI:EU:C:2015:384, para. 21; but similar wor

ing is used iNickel & Goeldn@grdgment (CJEU, Casel67/13,Nickel & Goeldngudgment of 4 September 2014,
ECLI:EU:C:2014:2145). See dsbex SIAjudgment (CJEU, Case2@3/10,F-Tex SIA judgment of 19 April 2012,
ECLI:EU:C:2012:215)

9% CJEU, Case-292/08,German Graphjadgment o0 September 2009, ECLI:EU:C:2009:544, para. 17
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porte?. l ndeed, it could be said thatbankripey, t wo Reg
proceedings relating to theivimidingolvent companies or other legal persons, judicialoarrangements, comp
sitions and agalss procediinggt hat i s, matters which are carvec

and Brusseldis pursuant to Article 1(2)(b)) coincided with the scope of the ElRRcanarsa
if the scope of the EIR could exhaustively and entirely be defieéetitigg to thatormula

Practice has shown that such ideal relationship cannot (always) be establishedek fact, dov
tailing had to face with the three following circumstances: (i) the thriving in the natianal legisl
tions of preinsolvency and hybrmtoceedings; (ii) the judicial assertion of the binding force of
Annex A; and (iii) the judicial building of the notion of 'insolretatgd actions'.

1.2  Obstacles to the dovetailing

1.2.1 Preinsolvency proceedings and hybrid proceedings

Most preinsolvency anblybrid proceedings (those which are not listed in Annex A to the
EIR) are outside the scope of the EIR, because do not fulfil the requirements set out in Article
1(0).

According to an opinion, clearly inspired by the theory of the dovetailing, thessie proc
ings fall in the scope of Brussels |, insofar as the renegotiation of private and commercial debts
qualifies as a civil and commercial niatigne jurisdiction for the intervention of a coprt a
proving the restructuring of debts must be determinedticles 224 of Brussels | {26 of
BrusselsHi3: in particular Articles 2, 5(1), 6(1) and 22(2) (4, 7(1), 8(1) and (24(2) of the recast
Regulation) could be relevant. As far as recognition and enforcement are concereed, debt r
structuring arrangemeniswhere formally approved by a court decision, are to be considered
6judgment sd in the s ehisand reandgnized accosdingetd Article 32and Br u
of Brussels | (Article 34 of Bruss&ig®; (i) where not formally approved by a conust be
recognized as a settlement under Article 57 of Brussels | (Article 58 of Bigisgelthis
case, however, the substantive effects of the arrangement on the regulated debts depend on the
applicable conflict of law rule® be determined aading to the Rome | Regulatiéh

97 Albeit maintaining thansolvency e | at e dhowddé domsidesed Subject to the Conventigrpooceetings and

to its rules of jurisdiction n to@awvoid @njustifiable loopholes between the f{paGorijpitstaies that proceedings

fall wihin the scope of the Corjeertisolvency proceedings, editor's rwotly] ifthey arebased on the debtor's insolvency

(where appropriatethe 1968 Brussels Convention will bébafiplestt)ed for emphadipara. 49(h) See also the

6 S c hrl oRsespaporttod the(Convention of 9 October 1978 on the Accession of the Kingdom of Denmark, Ireland and the Unit
Kingdom of Great Britain and Northern Ireland to the Brussels Convention and to the Protocol onrit®finterpretation by the Co
Justg , whi c hthestwosConweahtions lwere intehded to dovetail almost comgletely with each other

98 SeeHessin Hess/Oberhammer/Pfeiffer, HeidelbéngxemboureVienna Report (2013), para. 3.4.1, note 231

99 See Article 32 of Brussels | (2(a) misBelshis anyjudgment given by a court or tribunal of a Member State, whatever the
judgment may be called, including a decree, order, decision or writ of execution, as well ad dstsionexpénsaetermination

by an officer ottt

100 SeeHessin Hess/Oberhammer/Pfeiffer, Heidelbé&rgckembourgvienna Report (2013), para. 3.4.1. The option

has been suggested to apply the Rome | ReguReiquigtion (EC) No 593/2008 of the European Parliament and of the

Council of 17 June 2008 on the law applicable to contractuptabgbtenty and hybridqmeedings. Since these


http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008R0593&qid=1480164552608&rid=1
http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008R0593&qid=1480164552608&rid=1
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However, it has been observed that Brussels | does not offer appropriate and balanced
solutions. Firstly, its terminology refers to ordinary civil claims, based on rules formulated in
terms of contentious or adversary pedogys between a claimant and a defendant (‘be sued',
6contr act si@ Preiralventcyeanddhgbnid psodepdings are of a different nature, as
they are not based on the structure of claimant versus defendant: the judge does not rule on a
dispute eisting between the parties, but intervenes to ensure that the shifting to the majority
consent is not unreasonable. In other wordsingoévency and hybrid proceedings barely
seemed to qualify as proceedings for the purpose of the application of IBruSsiendly,
the rules on jurisdiction of Brussels | do not appear to be suitable for these kinds of
proceedings. Since Articles 2, 5(1) and 6(1) of Brussels | (4, 7(1), 8(1) ofbBrassdiased
upon the notion of defendant and the proximityciple,i.e.the domicile of the defendant or
the link with the subject matter of the litigation, they do not seem to fit in the special features of
preinsolvency and hybrid proceedings, where there is no defendant. By the same token, it is
questionable vether Article 22(2) of Brussels | (Article 24(2) of Brudsigls which
establishes exclusive jurisdiction of the courts of a Member State in proceedings having as their
o b j the dissofution of corpaisiespplicable, since the existence of kabltween debt
adjustment and dissolution of companies is questiéhaibline with this criticism, the CJEU,
in Radziejewgkilgmenritt4 affirmed that a Swedish debt relief proceeding (which belongs to the
category of prasolvency proceedings providimga debt adjustment in relation to consumers
and selemployed persons, and is not included in Annex A) did not fall within the scope of
Brussels |, since the authority which adopted the debt relief decision at issue could not be
classified @si bubabdr wi t IB2ohthat ihseumene ani ng of Ar ti

Even if it was possible to dispel these doubts, a major obstacle exists to consider pre
insolvency and hybrid proceedings covered by Brussels I: (mamgdly@acy and hybrid
proceedinge an b e cjaditial iardaager@edtsn@msitions o r al samlogbusr ms o f

proceedings generally imply an amendmehedkerms and conditions of a contract, in fact, there are grounds to
argue that they are subjedetocontractliss true that they amount to a very peculiar way of amending contracts, but

in the Rome | Regulation there are no eaut® for cases whe the amendments are made by means of collective
consent sanctioned by a court and aimed at preventing the insolvency of the debtor. Based on this approach, it is
possible to link procedural aspects to the applicable law: on the one hand, thetarleg®ttle competent court

should derive from the law applicable to the amendments of creditors' rights; on the other hand, recognition of such
proceedings should be governed by conflict of law rules. For these rem@aeksjrsagiihe review of thinsd-

vency Regulation: Hybrid procedures and other issues, http://wiefoeir.eu/uploads/papers/PAPER%206

1.pdf, 133, who underlines that this soludsonot fitting from a gbtidgge ferendaperspediive

101 Linng CrossBorder Debt AdjustmentOpen Questions in European Insolvency Proceedings, Int. Insolv. Rev.
2013, 26

102 GarcimartinThe review of the Insolvency Regulation: Hybrid procedures and other issues, http7//www.eir
reform.eu/uploads/papers/PAPER%206pdf, 133

103 The Rome | Regulah proved even less suitable. Given that debt adjustment proceediriys itgicéhe

amendment of a contract, it was suggested that they were sibjemmiritrac{sse, for instance, Article 12(1) of the

Rome | Regul ati ow,arwhiuch watyat ed telxatt | ditghue lexftantnagtuso bl i gat i on
Following this approach, it was also suggested to link procedurali &sjpeistdiction and recognition, to the a&ppl

cable law. The shortcoming of this solution waftthatcreditors whose claims were governed by, e.g., English law,

would have been subject to an English debt adjustment proceeding; as a result, foreign creditors would have always

been able to uphold their claims and to jeopardize the proceeding.

104CJEU, @se €61/11,Ulf Kazimierz Radziejeyuglgment of 8 November 20EZLI:EU:C:2012:704
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proceedings t hus, they should fall within Article 1
f o r mhahkeauptcy, proceedings relating to -t ofirdsulv@ompanies or other legal persons,
judicial arrangements, compositions and analogjouspprooeedingse d i n Articl e 1( 2)

and the definition contained in Article 1(1) of the EIR do not cover a coextended area (the
former's is broader).

1.2.2 Annex A

As seen above, in tBank HandlowpdRadziejewgkidgments the CJEU established that
only proceedings which are listed in Annex A fall within the scope of the EIR. Following these
decisions, the scope of the EIR is no longer circumscribeditig A(l) definition, but
6correspondsd with the proceedings I|listed in A
define the scope of application has arguably upset any dovetailing that might have been
intended: the Brussels Convention, in factdw@ave not envisaged the Member States being in
the definitional driver's seatof the B\R Ther ef or e, banleuptcyj pfoceedimgs f or mu
relating to the wingingf insolvent companies or other legal persons, judicial arrasgamilents, compositio
analogous procéedingsr ovi ded in Article 1(2)(b) of Br uss
Article 1(1) of the EIR covered a coextended area (but this is not the case), no dovetailing would
be guaranteed anyway, since the EIRnclagle in & scope all the proceedings which Member
States choose to notify, whatever their contents may be.

123 The notion wofel ateddl aehcpyns

6l nsorlelemtceydd actions are the name with which
insolvency proceedingsgavoidance actions) are indicated. They are ordinary civil actions, in
which a defendant is sued by a plaintiff before a court, and that according to the general rules
should be brought before the courts of the State in which the former is dornibiéedame
time, they are so strictly intertwined with insolvency proceedings, that in national legislations
they are often to be brought before the courts opening insolvency proceedings. No specific rule
concerning international jurisdiction for theseracts provided in the EIR: according to the
idea of the dovetailing, they woatthsequeb#tysubjected to Brussels |. By contrast, Article

1(2)(b) of Brussel s | bankruplicyw gteceedings relating totthe wisding p e
up of ®Bolvent companies or other legal persons, judicial arrangémentsh e@nplusgtidiss o
proceedings f ur t her mor e, Article 25(2) jodgmenishe EI R

deriving directly from the insolvency proceediagdasetivinictdavith them

105Van Calste€OMIng, and here to stay. The Review of the European Insolvency Regulation, papers.ssrn.com, 2016,
8.
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In the light of this, uncertainties exist as tdahenhaving jurisdiction on these actions.
Some national courts have applied their national provisions on jurd&di@tber national
courts have deemed Brussels | afpdicansofar as the exemption of Article 1(2)(b) has been
considered as covering only insolvency proce€didys the contrary, the CJEU has always
stated that insolvencglated actions should be brought before the courts of the Member State
in which instvency proceedings have been opened. This principle was for the first time asserted
in theGourdaidecisiot’s wher eby t he Gfidedisions elatmdtd basktupcg antd h a t
windingp are to be excluded from the s{Bpessélsfienvenn, € they must derive directly from
the bankruptcy orwindng and be c¢cl osely connected with the
6r gleme®ntthusdj ccarrebati vely, it estithablished
insolvency proceedings should be included in the scope of Brussels Convention (then Brussels
[). Therationalenderpinningsourdaiwas confirmed also with regard to the EIR, for the first
time in theSeagorasé® where the CJEU reproduced the daéimiof insolvencyelated
actions which had been adopted in the fétinbowever, soon the puzzling issue emerged as
to how to interpret that definition. German Grapluasél2 the CJEU suggested that Brussels
| should be given as wide a reading asibf@sand that the EIR should be interpreted in a
restrictive fashiéi® In practice, however, often doubts have arisen as to whether a certain
action fall legitimately within the jurisdictional rules of EIR, of Brussels | or of either
Regulation. If--TexSIA case, the CJEU was expressly asked to say whether the jurisdiction
conferred by the EIR to hear and determine insolvelatgd actions constitute exclusive
jurisdiction, but it declined to answer, stating that this was not necessary for a diesion in

1061t has been noted that this thesis is notideresd to be persuasive, because nkliavadiffefrom each other

and because this diversity could determine conflicts of jurisdeti@®uorls and MangaBmiropean crodsorder
insolvency law (2016), 3.88dCarballo Pineiviis attractiva cosesim the European Union: its désgment by the
European Court of Justice, indret.com, 7

107 ¢However, this position was considered to be inefficient, beceakeddmtadeictgdhacions from the insolvency proceedings
meant that there vimeuldarious for a: namely, one forum for the insolvency-patiededingsdticeirsgsand one or

more for a provided by the Brussels | Regulation for the one odriturs vethsihBationsd MangaEaropean
crosshorder irsolvency law (2016), 3.69

108 This decision could lm®nsidered as a precedavent la letiecause at the time this decision was rendered the
EIR's existence had only been envisagelosk and MangaBaropean crodsorder insolvency law (2016)03.7

109]n this decision the CJEU ruled that the action brought by the liquidator of an insolvent company foathe declar
tion of enforceability of a judgment concerning a kind of wrongful trading claim regulated by Fremtiotagn
comblement du passif directly deriving and closely linked with insolvency and must be brought before the courts of
the Member State in which insolvency proceedings have been opened)

110CJEU, Case-B39/07,Christopher Seggdgment of 12 February 2009, ECLI:EU:C:8809:

111Reci t al 6 of the EI Rjudgments &hicimase delileeet diréctly oratipebésis ef the iasbhsemcy procee 6
ings and are closely connected with séch proceedings

112CJEU, Case-292/08,German Graphjadgment 010 Sefembe 2009, ECLI:EU:C:2009:544.

18Ther eci tals 7 and 15 i n t hirdicaerthe mtentidn en the part Bfthe Gosnmuinity legislaRe g u | a
to provide for a broad definiti érclea(l) @aidiRegulatgnegrelpt of 6 ci vi
consequently to provide that the article should be ®rpad ;itscsbopea n i nt e r p rbg thesfitsisentencevas al s o
of the sixth recital in the preamble to Regulation No 1346/200ficttbadiregtilation should, in accordance with the princ

ple of proportionality, be confined to provisions governing jurisdiction for opening insolvencyipaecddiivgsezhd judgments whi
directly on the basis of the insolvencynut@reedoggdyaconnected with such proceetlindbe Gonpeqoieapplication of

Regulation No 1346/2000 should not be broadfy interpr&@6ia . 2 3

p

t
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casél4 In conclusion, sometimes insolveretgted actions have been considered as falling in a

gap between the EIR and Brussels |; more often, it has turned out difficult to distinguish when

an action O6to a some de groeeceding amstitues ant aetion wi t h a

directly deriving and closely linked to insolvency proceedings, thus falling within the scope of the

EIR; moreover, the question remains whether the EIR and Brussels | mayi.ewehether
(some) insolvenaglated aains can be brought both before the courtfoaim concuesus
before the courts where the defendant is domiciled.

1.3

The EIR-R

The relationship between Brusséls dnd the EIRR should take into account the
following elements:

(i)

(ii)

(iii)

(iv)

v)

(vi)

the material scope of Brelss bis(civil and commercial thatters t he def i

nitio

6judgment & pr ovi aywpijddgment giveh By aAaurt or tribueal d? @ a ) (
Member State, whatever the judgment may be called, including a decree, order, decision or \
executipas well as a decision on the determination of costs or expenses by an officer of

couit ) ; the rules on j urbis@dartcalar Article g,r ovi ded

7(1), 8(1) and 24(2)); the rules on recognition and enforcement, providedrin chap
1,
Article 1(2)(b) of Brusselsig which- as said abovecarves out from its scope

dankruptcy, proceedings relating to-tipeofvilmdiotyent companies or other legal persons,

judicial arrangements, compositions and analdg@qus proceedings

Article 1(1) of the EIRR, that has loosened its requirements in order to include
within its scope primsolvency proceedings, hybrid proceedings and proceedings
providing for a debt discharge or a debt adjustment in relation to consumers and
selfemployegersons;

Annex A to the EIRR, Article1(1)(2), Article2(4) and recita® of the EIRR,

which clarify that all the proceedings to which theREiRapplicable are listed in
Annex A, and that the E4R is applicable only to these proceedings;

Article 60of the EIRR, which confers jurisdiction to hear and determinetamy a

which derives directly from the insolvency proceedings and is closely linked with
them to the courts of the Member State within the territory of which insolvency
proceedings havedyeopened. Article 6(2) states that such actions may be brought
before the courts of the Member State within the territory of which the defendant
(or one of the defendants is domiciled) when they are related to an action in civil
and commercial mattersqs¢so Recit8p);

Recital 7 to the EHR, that after having reproduced the exemption of Article
1(2)(b) of Brusselpis( t 0 wlkit¢ o nd& r el ahaedeen aided)u c h

114CJEU, Case-£13/10,F-Tex SIA judgment of 19 April 2012, ECLI:EU:C:2012:215, para. 50

pr oc



Scope of application 40

and having established t hatdopdbecoeedi ngs c
by this Reguldtion s t #he ieterpretatioa df this Regulation should as much as possible
avoid regulatory loopholes between the two instruments. However, the mere fact that a na
procedure is not listed in Annex A ¢uitdiofiRehould not imply that it is covered by Reg
lation (EU) No 1215/201.2

(vi) Recital16tothe ElR, accor di ng t oshaudiapplyto phdgges Regul a
which are based on laws relating t0 iInseBeproceedings that are bgseérah
company law not designed exclusively for insolvency situations should not be considered to t
on laws relating to insdlvency

2. Evaluation

2.1 Legalissues

2.1.1 Setting-up the relationship between Brussels Ibis and the EHR

There are two possible waysombine the elements listed in phfa.
(1) a first way acknowledges the binding role of Annex A, as well as the principles of
the dovetailing between the two regulations and of the broad interpretation of the
scope of Brusselbit as established ineth CJ EUG6s judgments. Pr oce
in Annex A are within the scope of the HBRproceedings which meet the ¢ond
tions laid down in Article 1(1) of the ERRbut are not listed should fall in the
scope of Brusselbis Per this interpretation, Brussklisand the EIRR act as
communicating vesséfswhatever is excluded from Annex A should fall within
the scope of Brusselsg
(ii) a second way to establish the relationship is based on the following assumptions: a)
the scope of the EHR encompasses thoceedings included in Annex A,
whereas it does not encompass the proceedings which fulfil the criteria set out in
Article 1(1) but are not included in the Annex; bgitlesion of a national @r
ceeding from Annex A does not automatically leaditalitsion in the scope of
BrusselsHis(see Recital 7 of the ER), since the area covered by Article 1(1) of
the EIRR and the area covered by the exemption provided for in Article 1(2)(b) of
BrusselsHisare not exactly the same and since proceeditsigecAnnex A do
not automaticadigtisfy the requirements to fall within the scope of Brussels |
(see above, para. 1.2.1). These assumptions lead to a twofold outcome:= firstly, pr
ceedings should be deemed chteydatiheri sed a

115SeeKuipersschemes of arrangement and voluntary collective redress: a d2ypasetel Regulatiaiprivint'IL
2012, 228
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A

the material scope of the R Annex A plays a rnoel e of 6p
abling States to benefit fronsafe nichef automatic recomgnition &
sible deficiencies for the purposes of characterisation and the olidigaitien

other Member States to recognize their insolvency nature, but does not also play a

role of negative integration, turning into-im@olvency all that which is outside

Annex Al secondly (and consequently), whatever dovetailing might have been

conceved, it seems not to be maintained in practice.

2.1.2 Loopholes

The second way is by far the most appropriate to describe the current relationship between
the EIRR and Brusseldik according to the vast majority of the stakeholders to whom the
guestionnair@repared within this research project has been submitted, in fact, there are (still)
regulatory loopholes between the-RIRnd Brussel$ik In particular, two cases of possible
loopholes may be envisaged:
0] proceedings which are not listed in Annex Armgt the conditions set out in A
ticle 1(1) of the EIR . On the one hand, these procee:
ceedings?®, b u t-R becuse thecarrespanding Menber St&td has
opted not to include them in Annex Ar because the ordindegislative prec
dure to amend Annex A is underway. On the other hand, they fall outside Brussels
Ibisbecause fall within the exemption of Article 1(2)(b). As a consequeace, juri
diction should be determined and recognition be sought (unless thengpls an a
cable convention) according to the domestic rules of insolvency law or of private
international law. This outcome may have adverse relevant impact. Firstly, when a
rescue arrangement is confirmed by the court, it may not be recognizable or e
forceable n ot her Member States. As a result,
and to recover full debt amounts in other Member States. Secondly, when no
recognition or enforcement can be obtained in other Member States, it may not be
possible to collect trseheduled payments by compulsory methods in thase Me
ber States; thus, the debtor might be able to avoid its liabilities merely by moving to
another State. These shortcomings encourage the inclusion in Anne»xA of pr
ceedings falling in this regulatory gégo from this point of view, Article 1(1) of
the EIRR should be considered a substantive provision: since the procdedings fu
filling the conditions set out in it (but not included in the Annex) must be deemed
falling in an unpleasant regulatory loophole t shoul d al so play a r
their inclusion in the most fitting regulatory environmetie EIRR;

116Carrasco Perera and Torralba Mentdiddla 0 schemes of arrangementdé ar e oOooutside:
lation on Insl vency Proceedi ngs. Wh a't chitpe/eww.gonwematebd d e 6 actua
pombo.com/media/k2/attachments/edchemesf-arrangemerdreoutsidethe-scopeof-the-europeasegulation
onrinsolvencyproceedingsrhatdoesoutsideactuallymean.pdf2
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(ii) proceedings which are not listed in Annex A, are based on general company law
and are not designed exclusively for insolvencyosis,iditiit meet the conditions
set out in Article 1(1). This possible loophole has been deliberately created having
in mind UK schemes of arrangarmes¢ regulation is contained in a corporate
statute and whicban also be used for nimsolvency purpodenainly to seek to
transfer control of a company as an alternative to a takeovéy.ofteese -
ceedings have all owed to r estsuffcienttur e huge
close connéctiowi t h  En gl a nehhaacimg theWsplittditsa, K ashau s 6
leading commerciaB&ettierefore, if they had been included in theRgIey
would have necessarily been less attractive, since the COMI requirement would
have been applicabtBehema® not included in Annex A: this would havecsadff
to exclude them from the scope of the-RiFhowever, the UK lobbied for (and
succeeded in) having inserted Recital 16 in order to emphasize such exclusion. By
means of Recital 1§hems=em not even eligible for a future inclusion intthe A
nex.

The gqgquestion arises whether schemes fall i n
BrusselsHis In order to answer this question, it is necessary to establish sdiethene
insolvency proceedingstwithstandRecital 182 in fact, if theyare not insolvency procke
ings, there would be room for arguing that they fall in the scope of Bhisbgledntrast, if
they are insolvency proceedings, they should be deemed as falling in a regulatorydoophole. A
cording to the prevailing opinionedRal 16 should not contribute to delineate the material
scope of application of the ERR: i f the requirement of 6excl usi
one, firstly, it should have been included in the body of thelattmdesndly, it would be easy

117Conpanies Act 200@art 26 According to Section 895sehemes copromise or arrangement between a company and
its creditors, or any class of them, or its members, 0d ansctkesmafiviesrthree stages: (i) an arrangement between

the conpany and its members/creditors is proposed by the board of the company; (i) a meetingnof the me
bers/creditors, summoned in order to seek approval aichienim which members/creditors meet in classes to

consider and vote on tlsehemg@ii) the saction of thescheniy the court, which requires that all of the relevant

classes have approved it and a majority in number representing 75% in value has bedrogaihberdinfo-

mation, sePayneCrossBorder Schemes of Arrangement and Forum 8ftpppers.ssrn.cqo ff.

118 SeeCity of London Law Society (GRejonse to Proposed changes to the EuropedwemsoRegulation: Call
for Evidence https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/279289/insolvency
lawyersassociatioevidence.pd®5 February 2013

119We have assumadriorihatschemagen proposed to effect a reorganization of thecepltal by a company in

a situation of financial distress, meet the requirements of Article 1(1) offhé&&HRmter of fact, inthis sita-

tion schesyursuethe objective of rescue and adjustment of detkethe assets and affairs of the debtor subject to

control or supervision by a cowtecollective for the purpose of the BRR as- being aimed at rescuingan n-

volve also only a signifitarart of a debtor's creditoespecially financiahes (but selcCormacReforming The

European Insolvency Regulation: A Legal And Fedicgpective, Jprivint'lL) 2014, 48 (note 23), who states that

schema® no necessarily collectivially,can be conducted as proceeding described in Article 1(1)(c) of-khe EIR

A further element in the sense tbetiema® insolvency proceedings is that they are capable of recognition in the

United States under Chaptérof the U.S. Bankruptcy Code

120Carrasco Perera and Torralba Mentdiddla 0 schemes of arrangementdé ar e oOooutside:
Il ati on on I nsolvency Proceedi ngs . http¥iimavigomezhceleos ooutside
pombo.com/media/k2attachments/ulschemesf-arrangemerdreoutsidethe-scopeof-the-europeasegulation
on-insolvencyproceedingarhatdoesoutsideactuallymean.pdf4.
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for Member States to escape the COMI requirement, by putting a proceeding in a corporate
statute (see below, para. 2.2.1). For these reasons, it is better to dubldniest of arrangements
proposed by debtors in financial difficulties to restructuredteeb t s f it t hée defini ti
vency proceedingso: consequently, they shoul d |
between the EHR and BrusselsiB2t Accordingly, jurisdiction should be determined and
recognition be sought (unless ther@n applicable convention) according to the domestic rules
of insolvency law or of private international law.
Besides, even fchemese r e t o be regarded as2manpci vi l an
doubts would arise as to whether Brusbigaiduld be it for schemés fact, English courts
have applied jurisdiction criteria Buageneiashion, arguing that Brussels | does not impact on
their jurisdiction to convene and sancioherf8sAs for recognition, there has been some
uncertainty as tohether a decision of a court sanctionirsghenséould be regarded as a
judgment for the purposes of Brussels I, and as to whether such judgment should be considered
as e ma n aatjuelidial Hody @fra Contracting State deciding on itsaive isstiesityetween
the partts however, it must be underl i nedbiterhat the
dictathat decision sanctioningahersbould be recognized under Brussels | because they have
potential adversarial nature and bedadsee t er m 6judgment & has a broa
Regulatiot#4
As it has been pointed out with regard to proceedings falling in the first loophole; the appl
cation of domestic insolvency or private international law is liable to make more difficult the
recognition abroad afchemiesrespect of foreign companies. English courts have been relu
tant to affirm jurisdiction oachemesncerning foreign companies in cases where thei+tecogn
tion abroad was uncert@inif they are not legally effective in thlevant foreign countries,
creditors could always pursue their contractual claims in foreign courts and hinder the fairness
of theschemas well as initiate separate insolvency or restructuring process abroad. In order to
side step the difficulties asated with the recognition es€Ehemiasolving foreign companies,
the practical solution has been proposed for companies seeking to makesasenod ie-

121 A similar approach had been adopted in the EnglisBA&sklolding N\{[2005] EWHC 2092 (Ch)): adiag

to this decisiorschemesa n b e r jedgial mrdaegdments commpositions and analogqus paonegdingsh er ef or e t h
fall outside the scope of Brussbls| | t has b e eths approack would poietdo atlabuaa ircki@énéw, su

schemes (both solvent and insolvent) fall outside both Regulations. In the event of a lacuna ofdhld kireth each Member State v
apply its own jurisdictional rules todtiagigeGeossBorder Schemes of Arrangement and Forum Shopging,

pers.ssrn.conl?)

122|n theRodenstocka s e ([ 201 1] EWHC 1104 (Ch)), Briggckeni®l t ook the
rektion to a solvent company fell within the scope of Brussels I; he left open the questioschietiesolving

insolvent companies could fall within Brussels | as well. However, the approach adopted as to solvent companies

(with reference to which he noted that the exemption of Article 1(2)(b) does not exclude from the scope of Brussels |

matters which do not fallithin the EIR or that are not connected with bankruptcy or insolvency) points tolpotentia

ly different outcomes faschemiwolving solvent and insolvent companies.PaggeCrossBorder Schemes of

Arrangement and Forum Shoppipapers.ssrn.cqrih8

123SeeRodenstof2011] EWHC 1104 (Ch)
124BGH, Equitable Lijferdgment of 15 February 2012, IV ZR 194/09

125Hence, the practice of foreign applicants to deposit expert statements concerning the recogrsttbené the
the State where the company i€ OMI: seeVaccarell&ecognition in Italy of an English Order endorsing an
agrement between a company and its creditors. Paoeveritate | nt o | Lis, 2014, 52 ff.



Scope of application 44

quire creditors wishing to take the benefit of it to sign an undertaking that they agree to be
bound by the restructuring and by shketae

In any case, the conundrum whetlefrented in a regulatory gap or not may be seen n
gatory. Once the withdrawal of UK from the European Union has occurred (if it occurs), in
fact, in the absence of newtriagents, provisions on jurisdiction and recognition contemplated
in Brusselshiswill no longer be available, actiemasl necessarily have to be governed by the
domestic law of each State.

2.1.3 Overlaps

The question arises whether overlaps betweenRHR &id Brusselbikare possible: see
below Section IV, para.1.3

2.2  Practical problems

2.2.1 Circumvention of the scope of the EIRR by putting insolvency rules in
general company law

It has been argued above that Recital 16 should not contribute totidergify noh-i on of 01
solvency proceedingsd: proceedings which meet t
EIR-R should be deemed as falling within the material scope of tRealS&when are based
on general company law and are not designedki® eaclusively insolvency situations. This
solution seems the most fitting in order to avoid the risk that Member States escape the COMI
requirement in respect of new national proceed
were to be interpreted a substantial requirement, a Member State which is interested in appl
ing a national proceeding regardless of the COMI being in the State could includmripusthe
of corporate law, so as to not be under the duty (if any, see above SectioR.A.4)dcanat
fy it to the Commission for the inclusion in Annex A, and also with the aim that suceessive go
ernments refrain from notifying. If Recital 16 were to be interpreted as a substardtal requir
ment, most importantly, national courts may beeadco consider such proceedings covered by
BrusselsHis on the basis of the concept of dovetailing, which would hardly toleratd-procee
ings systematically outside either Regulation. The effect would be that those proceedings might
anyway benefit from mmatic recognition abroad, regardless of the COMI requirement.

2.2.2 Recital 16 and insolvencyelated actions

The question arises whether Reti@loncerns also insolverreyated actions: see below,
Section IV, par2.1.2

126 SeaPayneCrossBorder Schemes of Arrangement and Forum Shoppjyeys.ssrn.og 28
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3. Theses and recommendations

In light of the above, the following recommendations should be issued.

3.1 According to its Article 1(2)(b), Regulation (EU) No 1215/@0]2risdiction and the
recognition and enforcement of judgments in civil and commercial stitierst
apply to bankruptcgroceedings relating to the windipgof insolvent companies or
other legal persons, judicial arrangements, compositions and analogous proceedings.

Pursuant to Recital 7, Regulation (EU) No 2015/848 and Regulation (EU) No
1215/2012 should be interpretsnl as to make the scope of the two instruments to
dovetail.
Always according to Recital 7, however, the mere fact that a national procedure is not
listed in Annex A to Regulation (EU) No 2015/848 should not imply that it is covered
by Regulation (EU) No 12/2012.
3.2 Two possible loopholes may be identified:
- proceedings which meet the conditions set out in Aflglef Regulation (EU)
No 2015/848but are not listed in Annex A;
- proceedings based on general company law not designed exclusively for insolvency
situations which meet the conditions set out in Article 1(1) of Regulation (EU) No
2015/848 and are not listed in Annex A.

3.3 Albeit outside the scope of Regulation (EU) No 2015/848, proceedings under (i)
should in any case be aeodingetd Artiwld() sfol vency p
Regulation (EU) N8015/848
They should be considered to fall outside the scope of Regulation (EU) No 1215/2012,
since can be incl uded bankruptcyhpocekdingsiraatingtothé 2 ) ( b
windingp of nisolvent companies or other legal persons, judicial arrangements, compositions :
analogous procéedlings
Consequently, those proceedings would fall outside the scope of both Regulation (EU)

No 2015/848and Regulation (EU) Ni215/2012
Jurisdiction andecognition issues should be resolved according to the applicable
domestic rules of insolvency law and private international law.

3.4 Proceedings under (ii) are Englishemes of arrang@ibeitt outside the scope of
Regulation (EU) No 2015/848, they sdhab i n any case be deemed
proceedi ngsd ac c oRegllatiorgEU)tNo 20154848 ivreeh aamed. ( 1) o f
at a debtorods restructuring.

In fact, if proceedings based on general company law not designed exclusively for
insolvency situations weteot t o be deemed ©6insolvency pro
might always be able to circumvent the COMI requirement by putting insolvency
proceedings in corporate statutes. Therefore, it is preferable to hold that proceedings

based on general company lawdesigned exclusively for insolvency situations are
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6insolvency pr oceed®lofgRedulatianc(EU) NGD15/48 t o Ar t i c
when are aimed at a debtords restructuring.
Those proceedings would fall outside the scope of both Regulation (EU»/84801

and Regulation (EU) Ni215/2012

Jurisdiction and recognition issues should be resolved according to the applicable
domestic rules of insolvency law and private international law.
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D. Insolvencyrelated proceedings

Article 6, Recital 35 EIRR, Article 1(2)(b) Brussels bis

1. Legal framework27

Article 6(1) of the EIRR the @ourts of the Member State within the territory of which insolvency
proceedings have been opened in accordance with Article 3 shall have jurisdiction for any action whic
diretly from the insolvency proceedings and is closely linked with them, gu¢h as avdidanceuaptions h e
international/is attractiva conclaisudown in thé&Seagatecisiot?® The provision concerning
recogni ti on with do fiethefmalitiéoe jndgnments réndered on these actions
(Article 32(1)(2)) has exactly reproduced that contained in the EIR (Article 25(1)(2)). Now, it is
made clear that these decisions enjoy automatic recognition all over the European Union because
they fallim the scope of the EHR!?9,

The jurisdiction established in Article 6(1) is a form of accessory jurisdiction: the courts of
theforum concuomlg have to verify whether the conditions laid down in 6(1) are satisfied, while
a further examination by thézeel court of the jurisdictional conditions set out in Article 3 of
the EIRR is precludéep. It is noteworthy that thigs attractii@solely to be understood in the
context of international jurisdiction: Article 6(1) prescribes that actions conithctestw
vency proceedings must be brought befmreourts of the Membén Staiteh insolvency pr
ceedings have been opened; no annex jurisdiction of the court opening insolvency proceedings
have been establisbk&dThus, jurisdictioratione lagwell as substantive jurisdiction are always
to be determined according to national procedutat law

Since Article 6(1) does not distinguish between insetetated actions in which the i
solvency practitioner (or the debtor in possessignmentumieticle 6(2)(2)) acts as a plaintiff
and insolveneselated actions in which the insolvency practitioner (or the debtor in possession)
is sued as a defendant, it has to be held that both the cases fall in the scope-Bf. thenEIR
ever, a rule has beeftranluced in Article 6(2)(1) only for actions commenced by the insolvency
practitioner or tphoeidedtieabrational lawihilopsn Birgeadiens onn (6

127See also above, Section Ill, para. 1.2.3

128CJEU, Case-339/07,Christopher Seggdgment of 12 February 2009, ECLI:EU:C:2009:83

129 SeeCarballo Pineitis attractiva concunstiee European Union: its development by the European Coust of J
tice, indret.com, 6 ff.

130 See Bork and Mangan&uropean crodsorder insolvency law (2016), 3.67; dmaukemannin
Hess/Oberhammer/Pfeiffer, Heidelbdrgxemboug-Vienna Report (2013), pad¢&2.1,CastagnpRegolamento CE
1346/2000 &is attractivancursus ver so unodéuni versalit?” meno | imitata?, Ri v.
131 This finds confirmation in Article 32(1)(2), according to which insehedateyl actions are recognized without
any f urt heven iftley wee lhanded ddwer@périe.other than that opening the insolvency pubcee
ings

132 aukemarin Hess/Oberhammer/Pfeiffer, Heidelbdngxemboug-Vienna Report (2013), par@ 4 note 494
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behalf of the insolvenéBestatmrding to this rule, in cases in whicimswolvencyconnected

claim is ©O6relatedd to a cl aiimwbaseda®di graebdal
closely connected that it is expedient to hear and determine them together to avoidgthe risk of irreconcili
ments resultioghfseparate proceéedings ee Articl e 6(3)), the insolve

possession are entitled to bring such claims before the courts of the Member State within the
territory of which the defendant is domiciled (or, where the defemgantsre than onegb
fore the courts of the Member State within the territory of which any of them is domiciled),
provided that those courts have jurisdiction pursuant to Brisdlkis solution is available
only if both actions are accumulated: thiereit does not expressly permit an action to be
brought before the courts of the defendantds o
exercises an insolvemejated actioi Recit al 35 provisddoselygaan e x ampl
nectéd: tainomcf or directords |l iability based on ins
company law or general tort law.

As far as the -moeltated®dfacdtiinssm® haemecatyd ncer ned,
cor por &Gowddih ® heu lda 6 ,d tveorexampbes af \adtiahe that qualify as-inso
vencyrelated and one example of action that, on the contrary, does not qualify as insolvency
rel ated. Av o i d a naoecerrang bhbligatiors that mrise iratbet counsa ef th@ insolvency
proceeg# such as advance payment for costs ofdthegroeeedingsg hl i ght ed as exan
category (however, only the former has been included in Article 6, while the latter is confined in
Re c i t Actions¥ds the performance of tims olligati® contract concluded by the debtor prior to the
opening of procéedirgs e br ought as examples of h-he second
er Gobreah®@r mul ad and such examples provide appr of
insohencyrelated action.

2. Evaluation

2.1  Legal issues and practical problems

211 The notion wofel At eddl aehcpYyns

Most of the stakeholders to whom the questionnaire prepared within this research project
has been submit tGeuddaifha v rpuoiidedappropribtaduidande en what
constitutes an insolven®tated action, that it should be broadly interpreted, in light of the
relevant case law of the CJEU, and that the examples of ingeleedyactions provided by
Recital 35 are sufficietot shed light on possible borderline cases. By contrast, the minority of

133 In accordance with the proposal formulated inHéiglelbergd uxembougViema Report: seeaukemanim
Hess/Oberhammer/Pfeiffer, Heidelbdrgxemboug-Vienna Report (2013), par&.6L3

B4Garcimartifhe EU Insolvency Regulation Recast: Scope and Rules on Jurisdiction, papers.ssr@scom 2016,
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the respondents has found that recent case law failed to providesaitestteriterion for the
delineation between the realm of the EIR and of Brussels | (or Brigseladthat the
@ourdahor mul ad gives no cl| earvrrelatpdactbmin ce as t o what
Whatever may be the opinion, the choice adopted in thR B#ems clear: to leave to
courts and practitioners the task of interpreting on-dygaase basts h@ourdaih or mul ad, i n
' ight of the (several) <criteria individuated i
avoi dance ac tcaneemiag obligadonsathatt arise im she dburse of the insolvency proceeding
such as advancerngdpmeosts of the prodabditygsl i gn wi th t he-redétatendof 0
actions emerging by the ekse and thus shouldwaybe considered as insolvenshated, or
only usuallglign with such notion, and thus should be considerealaenogrelated onlyn
conditionttath ey al i gn wi th #lée anewdidon novicehv@faneoblevanty
@ctions for the performance of the obligations under a contract concluded by the debtor prior to the oj
proceedings.
It is probably better to opt for the second alternative. As far as avoidance actions are co
cerned, the case law of the CJEU has provided sufficient legal certainty, and they are generally
considered as insolvenielated by the national courts. Howevey,exceptions may be found
(the second of which is dubious). The first one regards the case of an action for recovery of a
sum of money on the basis of an assigned avoidance ckifexi®lAcasé®, in fact, the
CJEU decided that this kind of actismd closely linked to the insolvency proceedimgs, b
cause the assignee can freely decide upon the exercise and the initiation of judicial proceedings
over his right and acts in his own interest and not in the interest of the insolvency estate. The
second oneoncerns the case in which the application dexhferi concuisiexcluded puus
ant to Article 16 of the EHR, for the detrimental act being subject téetheausaerd this one
not allowing any means of challenging that act: it has been echdealint is uncertain whet
er an avoidance action ff uGotrdahormmue adoelvlea aovhien
alliance between the jurisdiction and the applicable law hasécBasthe same token, actions
concerning obligations that aria the course of insolvency proceedings are generatly consi
ered as directly deriving and closely connected to insolvency proceedings, in accordance with
casdaw; however, in the abovementioRelex SlAcase, the CJEU has adjudicated that an
action conerning an obligation arising in the course of insolvency proceedings (namely, a claw
back obligation) was not insolvencg | at ed . A dor theaperforenance afc thei obligasionsd
under a contract concluded by the debtor prior to tteeegiégagaf pr conc ernned, it hi
derlined that, while they certainly are not insolveltatgd when the debtor acts as plaintiff,
they should be considered as insolveriated when the debtor is sued as defendant and is
entitled under the natidnasolvency law provisions to oppose the termination of the contract

135CJEU, Case-213/10,F-Tex SIA judgment of 19 April 2@, ECLI:EU:C:2012:215
136Linng Actio pauliamadres judicataEU insolvency proceedingprivint'lL 2015, 582 ff.
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in the interest of t he est at efindsitstsourcesiniitercay ue st i o

mon rules of civil and commercial law or in the derogating ey peoifedtdings
In light of this, it is advisable that courts and practitioners manage the examples of actions
set out in Article 6(1) and Recital 35 as mere clues as to the existeneex{gtenoe) of an
insolvencyelated purpose, and alwayangine whether such actions are insolretatyd or
not in the relevant case.
Not wit hst andi n glawiseveral dleenents hadwdJben identifiedewhmich co
tribute to characterize actions as insolvesated, and notwithstanding such actionslewke
oped rather diversely within the national legislations, it is possible to establish someegeneral crit
ria in order Gaurdahpoercmulya 6t haen do rtooadf adci | i t at e
classify actions as included within the scomstloér the EIRR or Brussels-bis The three
following criteria have been suggested in the Mitgidalberg Repdft which should sinhu
taneously be fulfilled:
0] whether the action at stake attains an insolgpecific purpose which shapes or
rather modies its aimg.gthe legal standing on behalf of and in the interest of
the general body of creditors, or the binding effect of the decision upon persons
other than the parties to the proceedings);
(ii) whether theeffet utitziterion encourages to bring thction before the courts of
the Member State that opened the insolvency proceedimggther the jurisdi
tion of these courts allows an efficient andefésttive administration of the-a
tion;
(iii) whether common jurisdictional interests (above akctbr sequitur forumubesi
laid down in Article 4 of BrussHigy militate against the assumption ofvibex
tractiva concursus
(iv) These criteria are still current, and thus their adoption should be recommended.
Particular emphasis should be putthan first one, in view of the most recent
CJEUOGs deci si ons, tvhhei cdhe ch asviev es tcrrei stseerdi
within which an actdiedmustdd determined whéthet thee

C O

otnh aé

eg

right or the obligattinh respects the basis of the action finds its source in the common rules o

civil and commercial law or in the derogating rules specific to #8olvency proceedings

137CJEU, Case-C57/13,Nickel & Goeldn@grdgment of 4 September 2014, ECLI:EU:C:2014124r45 27
138Sed_aukemarnm Hess/Oberhammer/Pfeiffer, Heidelbéngxemboug-Vienna Report (2013), par2.311 ff.
139CJEU, Case-€57/13,Nickel & Goeldngudgment of 4 September 2014, ECLI:EU:C:201412445 27; see also
CJEU, Case-649/13,Nortel Networkadgmeat of 11 June 201E&CLI:EU:C:2015:384, para. 28; CJEU, Case C
295/13,H., judgment of 4 December 2014, ECLI:EU:C:2014:2410, pad.&2®1 CJEU, Caseb@4/14,Kornhaas
judgment of 10 December 2015, ECLI:EU:C:2015:806, para. 16



Scope of application 51

2.1.2 Recital 16 and insolvencyelated actiong40

The CJEUGs de c iHsandKorshadd! dealttwithethe matuseeo$ actions
brought pursuant to the first and second sentences of Paragraph 64 of the German Law on
limited liability companiés According to this provision, the managing directors of a company
are obliged to reimburse paymendsle after the company is declared insolvexiteorit has
been established that its liabilities exceed its assets. In the cases at hand, the actions had been
brought by the insolvency practitioner in the interest of the estate; however, according to Ge
man Law, they can be brought not necessarily in the context of insolvency proceedings, but also
outside that contexthe CJEU held that in both cases the said actions were closely connected
to and also stemming from insolvency proceedings: they walseliclkad to insolvencyger
ceedings because, in the relevant cases, had been brought in connection with insoldency procee
ings; they were directly deriving from insolvency proceedings because they were based on a pr
vision whose application, albeit najurgng insolvency proceedings to have formally been
opened, reqguires the aotduahusngodeengpnptes f hem
civil and commercidlaw

The principle established by the CJEU in these decisions may seemsirwétiniRecital
16 to the EIRR44 hence, the question arises whether such principle has been superseded by this
recital. The question has been answered in the negative by a large majority of the stakeholders to
whom the questionnaire prepared withinrésgsarch project has been submitted, according to
whom also actions based on general company not designed exclusively for insolvency situations
may be considered as falling within the scope of thR ElIRhey satisfy the double criteria set
out i Gourdaif e r u | a 6 . The solution endorsed by t he
largely preferable. Firstly, it is questionable that actions based on Paragraph 64 GmbHG are not
designed exclusively for insolvency situations: even if can be brought eutsideexh of
insolvency proceedings, they require in any case the actual insolvency of the debtor, and thus,
mi ght be considered as encompassed by the expre
meaning. Secondly, actions which lie at the attensef company, insolvency and general civil
law constitute an important part of claims that can be brought against/by an insolvency pract
tioner (or debtor in possession): if they were to be kept outside the scope ofRhth&IR
attractiva conasrstablished in Article 6 would prove to be excessively weakened; furthermore,
as stated by the CJB% an artificial and unacceptable distinction would arise between these
actions and comparable actions, such as the actions to set transactionsdigidad Trhost

140See above, Sectioh para. 2.2.1 and 2.2.2

141 Respectivel\CJEU, Case-295/13,H., judgment of 4 December 2014, ECLI:EU:C:2014:2410; and CJEU, Case
C-594/14,Kornhaggidgment of 10 December 2015, ECLI:EU:C:2015:806

1428 64 GmbHG
143CJEU, Case-295/13,H., judgment of December 2014, ECLI:EU:C:2014:2410, para. 22

144 @ his Regulation should apply to proceedings which are based on laws relating to insolvency. Hmverer, proceedings that ar
general company law not designed exclusively for insolicenoy s watimidesbduo be based on laws relafing to insolvency

145CJEU, Case-295/13,H., judgment of 4 December 2014, ECLI:EU:C:2014:2410, para. 24
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importantly, Recital 16 seems to be tailored to collective proceedings, not to actions-directly d
riving and cl osely ¢ onnec precdedings hated dnhawgmelatiigmo f a c
insolvelicy us ed i n RrArticle K1), whidh deials only wite dollective proceedings;
moreover ,r dli atsod ¥eacyi ons-R, iar d& hal weyxsa rodf etriree c
tionsod, not as O6proceediftglsadt. tFhemadbdgnditi dirads |
Recital 16 should not be interpreted as a substantial requirement even for collective proceedings:

a fortiorit should not be interpreted as such with regard to individual actions.

2.1.3 Overlaps between the EIRR and Brussels Ibis

The question arises whethiee forumconcurshas exclusive jurisdiction on insolvency
related actions. The answer is easier now than under the Eigtuiiv@vided in Article 6(2)
for insolvencyelated actions connected to an action based on general civil and commercial law
isel ective. This results from twhere awactiot referged o f Ar t
to in paragraph 1 is related to an action in civil and commercial matters against the same defendant, the i
practitioneraybring both actidnghese cases, the debtor should be considered free to follow the
rules on jurisdiction laid down by Article 6(1) and by Brusisalsd to bring the insolvency
related actions before the court opening the insolvency proceedings, and to bring tée connec
action to the court determined in accordance with Brusisdlsd specific rule concerning an
elective jurisdiction has been established, this would mean that the general rule for insolvency
related actions is that theyisbe brought before theowrts opening insolvency proceedings.

The exclusive nature of jurisdictionthef i nds a ¢
courts of the Member State within the territory of which insolvency proceedings have been opened in
with Artid 3shallhave jurisdidiign. Ther ef or e, i t -Rread<Brusselbisbe hel d t

are not intended to overlap as to the jurisdiction on inschegai®d actions. The provision on

the electivéorumhowever, is liable to relativize the claasibn of insolveneielated actions
connected to actions in civil and commercial matters: as a consequence, frequent (but illusory)
overlaps may arise in practice.

2.1.4 Insolvencyrelated actions and secondary proceedings

The CJEU, in thbdlortejludgment, has s t a b | ithe huke dn jurisdiation stated by the Court
in the judgmergaagoitEU:C:2009:83hased @is attractiva concursusn also apply in favour of
the courts of the Member State in which secondary proceedifigwitiarefdreece peaetons
related to assets situated in the Member State of secondary proceedings. Since Article 6 does not
lay down any limitation of tlws attractiva conciractions related to main proceedings, the
solution adopted iNortehas to beconfirmed, and thus also courts of the Member States in
which secondary proceedings have been opened have to be considered as having jurisdiction

146See Section I, para. 2.2.2.
147CJEU, Case-649/13,Nortel Networlsdgment ofl1 June 201&CLI:EU:C:2015:384, para. 32
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under the EIRR to hear and determine insolveratgted actions. According to the aboveme

tioned judgment, dolvencyrelated actions concerning assets located in the Member States of
secondary proceedings are subject to a concurr.
both the secondary and the main proceééingberefore, while the jurisdiction of fheum
concursigsexclusive (in the sense that the courts of the State where the defendant is domiciled

cannot have jurisdiction, except for actions falling under Article 6(2)), concurrent jurisdiction

may exist within the scope of the lBRamong diffemtfora concurtudNortelthe CJEU has

s howed awawheeatlere sire tohcartent for@, there is a risk of irrecéngcilabdejudgmeénts s

n ot e das théhlam starls at present, only the mechanism for virtually autadetiforecognition prov
Article25(1) of the regulation would enable the risk of irreconcilable judgments to be-avoided in cases of
rent jurisdicbon Si n cRedods hot proitleRany different rules, the same Article 25 (now

Article 32) is applicable. THigticle, however, provides a solution which is quite rudimentary,

insofar as courts opening main proceedings and courts opening secondary proceedings will
probably race to open the insolveredgited proceedings fif&t The application of a rule $im

laro t hat | ai d down iwhichAim thei cadis gend2a&sigasfjurisBictiangos el s |
the court first seised has been envisaged by the CJEU as a
irreconcilable judgmet but the same CJEU has@ u e dit istndit ot the &ourt to incorporate

such a rule into the scheme of the regulation bydjudicidl decision e w o f this deci s|
appropriate, at the moment, to recommend that national courts apply a solution based on rules

alng the lines of Article 27 of Brussels | (Article 29 of Brubgglshus, it is advisable that

courts solve conflicts of jurisdiction which may arise by applying3®nickhe EIRR.

2.1.5 Insolvency-related actions against ThirdState defendants

With rdierence to insolvencglated actions brought against defendants domiciled in a non
EU State (or in Denmark), see above, Section 12a8a.

148CJEU, Case-649/13,Nortel Networlsdgment ofl1 June 201&CLI:EU:C:2015:384, para. 58

149 MucciarellProcedure concorsuali secoigldéwcalizzazione dei beni del debitore e protezione di interessi locali,
Giur. comm20%, II, 18;LaukemaniRegulatory copy and paste: the allocation of assets-oodessnsolvencies
d methodological perspectives from the Nortel decikiam|nt'IL 2016, 38887

150CJEU, Case-649/13,Nortel Networlksdgment ofl1 June 201&CLI:EU:C:2015:384, para. 60



Scope of application 54

3. Theses and recommendations

In light of the above, the following recommendations should be issued.

3.1 Pursuant to Aicle 6(1), the courts of the Member State within the territory of which
insolvency proceedings have been opened in accordance with Article 3 shall have
jurisdiction for any action which derives directly from the insolvency proceedings and is
closely lingd with themifet hat i s-re@il as eldvgncy
32According to Article 6(1), avoiwdckcdmdedédctio
actions. Similarly, according to Recital 35, actions concerning obligations that arise in
the course of the insolvencypree di ngs shoul d ber eloamtse d@&;r ed
on the contrary, actions for the performance of obligations under a contract concluded
by the debtor prior to the opening of insolvency proceedings should not be considered
as 01 nrseoll avteendcdy.
Insofar as these categories of actions do not always satisfy the double criteria laid down
i n Gdugaiiéor mul ad, it is advisable that cour
examples set out in Article 6(1) and in Recital 35 as mere clues as to thga@xistence
nonexistence) of an insolvenrelated purpose, and always examine whether such
actions arel atedolwovenongt in the relevant ca
3.3 Therefore, the double crited@®d di r ect | y der i vdincagporatedind 6c | os el
Article 6(1) shald always be interpreted.
Both requirements must be simultaneously fulfilled.
3.4 Actions are closely linked to insolvency proceedings when they are brought in the
context of insolvency proceedings.
3.5 Actions are directly deriving from insolvency proceediragstivy find their source
in a provision which derogates from the common rules of civil and commercial law and
specific to insolvency proceedings.
Actions are directly deriving from insolvency proceedings even if they are based on a
provision the applicati of which does not require insolvency proceedings to have
formally been opened but does require the actual insolvency of the debtor, provided
that they are brought in the context of insolvency proceedings.
In this respect, Recital 16, which providesptivaeedings based on general company
law not designed exclusively for insolvency situations fall outside the scope of
Regul ation (EU) No 2015/ 848, shoul-d not be
relatedd actions.
3.6 In order to speciftheb r o@oddaid or mul a6, courts and practit
whether:
- actions serve an insolvespgcific purposé.€.actions aim at protecting the rights
of the general body of creditors by adjusting rules and principles of general civil
law or other aread substantive law or by compensating insoharajitioned
detriments);
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- the international jurisdiction of the courts of the Member State in which
insolvency proceedings were opened improves the efficiency and effectiveness of
insolvency proceedinggfétilg;

- the international jurisdiction of the courts of the Member State in which
insolvency proceedings were opened does not infringe predominant general
jurisdictional interese.gthe protection of the defendant, based uporather
sequitur foruaiprinciple).

37Actions should begedadmad,asandi conlsegueynt |l y
the courts of the Member State in which insolvency proceedings have been opened,

which are brought by/against defendants who are not domiciled withimittry taf

a Member Stété

3.8 Article 6(1) should be interpreted as meaning that it provides for the exclusive
jurisdiction of the courts of the Member State in which insolvency proceedings are
opened.

Pursuant to Article 6(2), insolvency practitionerddsheuallowed to derogate from

the exclusive jurisdiction of tfieum concueswbto bring the action before the courts

of the Member State in which the defendant is doroailgdvhen actions referred to

in Article 6(1) are related to actions in aivil commercial matters against the same

defendantifg, they are so closely connected that it is expedient to hear and determine

them together to avoid the risk of irreconcilable judgments resulting from separate
proceedings).
3.9 Also ourts of the MembeBtate in which secondary insolvency proceedings have been

opened should be deemed as having- jurisdic
related actions.
nsolvencyr el at ed d actions concerning assets I o

secondary proceeding/sould be considered as subject to the concurrent jurisdiction

of the Member Statesd courts of both the se
reason, a concurrepurisdictionmay exist within the scope of the HRRamong

differentfora concursus

I n order to solve possible conflicts of joul
of main and secondary proceedilreds,emetr gi ©1ge

from Article 32 ofRegulation (EU) No 2015/848 be applied.

151See above, Section |, para. 2.2.3 and 3.8
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PART 2: COOPERATION BETWEEN
MAIN AND SECONDARY PROCEEDING

Luxembourg

A. Instruments to avoid or postpone secondary proceedings

Articles 36ff. EIR-R

1. Legal framework

1.1 Introduction

Contrary to thereviouscase lavef the CJEUS2the recast of the Insolvency Regulation
(hereafter: B-R) aims to reduce the opening of secondary proceédlirigs main legislative
motivation for this reduction is the detrimental effect secondary procesmhgse on the
efficient administration of the insolvency estatbde\rganizational and proaeal difficulties
as well as potential disputes between the involved insolvency practitioners are both playing their
partin this the opening of parallel proceedimgdoubtedlyaisesosts caused by the appoin
ment of one or more additional insolven@ctitioners anthe involvement a@nother insie
vency court?4 In particulay the simultaneous application of different insolvency stetutes
prone toincreaseomplexity andinderthe coordination of proceedings, especially when it
comes to the realiman of assetg\ccording tadata provided byhe World Bankisthe costs of
insolvency proceedings may Unilaesltagsanhduaced v bur der
dinated splits of the estate mitfhtsprove detrimental to the creditors as a whkxgerience
has demustrated thathtesestructural conflicts arising between universal and local proceedings

" Dr. Bjorn Laukemann, Senior Research Fellow MPI Luxembowith the assistance Df. Robert Arts Re-

search Fellow MPI Luxembourg

152 According to the CJEU (4 September 2014, G828@/C3, Burgo Group SEACLI:EU:C:2014:2158, parasr20

329) , secondary proceedings may also be opened in the Mem
situdged and in which it possesses legal personality.

153Recital 41.

154Cf. Dammann/Menf/Roussel GaRévProcéd. Coll. 2015, n° 1, 1/2015, at para 28

155|n 2010, the cost of insolvency proceedings was about 6 percent of the estate in the United Kingdom, 8 percent of

the estate in Germany, 9 percent in France and Sweden and as mpeltast1® Spain and 22 percent in Italy, s.

The World Bank, Doing Business, Washington 2010, p. 77 ff.
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are exacerbatéa corporate group insolvenciegthough it cannot be ruled out thiaé op@-
ing of secondary proceedings mighspecific situians, prove beneficial to carry on thet-deb
or 0 smes#u s

Following practical experience gained from the English proceeditigRioveprs Collins
& Aikmannts? or Nortel Network8the new regime empowers the court at the request of the
main insolvency pttioner to postpone or even refuse the opening of secondary proceedings
in specific situations (Articles 36rfcitals 42 fEIR-R)161

1.2 Theundertaking( 6 synt heti c proceedingsod)

1.2.1 Procedural objective andnechanism

I n contrast t o tohsecaled synhetic proceedings as ariplaneseted
by the English courtender national rulg®the new Insolvency Regulation provides fig-a
tailed and complexrocedural frameworlAs an autonomous substantive provision enlarging
the powers of the maimgetitioner, Article 36 EIR takes precedence over conflicting national
insolvency law3 According tgparagraph 1 of thirticle the main insolvency practitioner will
be entitled to give an undertaking to local creditors which treats them withcetipgdiit
tion and priority rights as if secondary proceedings had beenépEmedbjective of this
instrument is to avoidnd partiallysubstitute the opening of secondary procee(#mtsle
38(2), recital 42 E{R).165

156 See CJEU, Casel@6/11, Bank Handlow82 November 2012, ECLI:EU:C:2012:739, paré3,58ithdetailed
analysi&ollerlPRax 2014, 49Daukemanacolex2013, 37.

157Undritzin: FS Vallender 2015, p. 745, Daimmann/RapRecueil Dalloz 2015, 45.

158MG Rover Belux SA/N[Z007] BCC 446.

159Collins & Aikman Europe [2806] EWHC 1343 (Ch).

160 Nortel Grouf2009] EWHC 206Ch); a to the decision of ¢h CJEU, 11 June 2015, Casé4@13,
ECLI:EU:C:2015:384, seaukemand.Priv.Int.L. 2016, 379 ff.

161 Cf. Arts Norton Journal of Bankruptcy Law and Practice, 24 (2@B8%,Moss Br ook J I nt ol L
1017 f,McCormackhe Modern Law RevieW1s, 121, 133 fs to peiminary concepts s¥éesseBrook. J. Corp.

Fin. & Com. L. 2014, 63,80ff. as t o t lrtealterritonaityéJartged® Golunbia Journal of Transnational
Law (2010), 40ff.

162For instanceniMG Rover Belux S¥V [2007] BCC 446, the Court relied on para 65(3) Schedule B1 oflthe Inso
vency Act 1986.

163 At the same time, the power of the main insolvency practitioner to éartigeabsence of secondary prdcee
ings and preservation measudredl the powers céerred on him by thiex fori concuisuanother Member State
(Articles 7, 21(1) EIR), may not hamper the realization of the undertaking. In that regard, those latter provisions
have to be interpreted in the light of Article 36-EIRnsofarArticle 36(1) EIRR does not encroach upon Article

21 EIRR (= Atrticle 18 EIR). ContraholeZEuP 2014, 39, 65.

164 Also: ecital 42 EIRR.

165 For further detailsalso with regard to the conflict of laws mechange, Laukemannin: Borre-
mann/Brinkmann/Dahl (eds.[European Insolvency Regulatido be published), Art. 36, padaff.

2006/
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The procedural function and et of an undertakirgyecomplemented by a conflict of
laws mechanisteAccording to Article 36(2) EIR, the approved undertaking modifies the basic
conflict of laws rule (Article 7 EIR) by making reference to specific substantive provisions of the
lex farconcursus secufiderideviation from Article 7 EIR shallhowevelbe confined to di
tribution and priority rights. Therefore, the I
of his establishment(s) will uniformly be governed lbgxtibei concursiiscordingly, assuming
a subcategory of the insolvency estate (recital 4REWRII not lead to an additional procedure
for the lodging of clam@n |l y t he &6conclusiond of a ibinding ul
t i oner 0 ssunmantd, bnahe ene hand, and the approval by the known local ¢&éditors,
on the other, approximates a contragtlated mechanisis.

1.2.2 Scope

According to Article 36(1) EIR, the scope of undertakings will be confingdaseas-
setsof the debtor whichra situated in the Member State(s) in which secondary proceedings
could be initiate®? At the same time, onlgcatreditors, i.e. creditors whose claims against a
debtor arose from or in connection with the operation of a foreign establighwikkebxgicit-
ly be addressed by an undertakinget, this does not mean that the local estate will betdedica
ed to local creditors only. Instead, those assets situated in the Member State in which secondary
proceedings could be opened (including the procedseddoam their realization) shall form
a subcategory of the insolvency estate (cf. recital 4B8HiRble fobotHocal and other cred
tors, which otherwise would be entitled to lodge their claims in secondary proceedings according
to Article 45 EIRR.

I n view of the debtords wuniversal l'iability
general principles underlying Begulatior(Articles 32, 39)2the undertaking should, along
with the mechanism set out in Article 45 EIR, also embradecaboreditory’3

166 Also Manganan: Bork/vanZwieten (eds.) Commentary on the European Insolvency Regu(@80as), Art. 36,
para 36.11.

167 Article 36(5) EIRR in conjunction with Article 2(11) ER

168 Mankowskihoweveradvocats a full contractual nature of the undertaking (NzZI 2015, 961 MeBkw-
skiMiller/Schmidt, EuhsVO 2015 (2016), Art. 36, pdjasimilarlyHenryRecueil Dalloz 2015, 979, 983 para 19
(0ode type contractuel ¢6) .

169 The reévant point in time for determining the local assets shall be the moment at which the undertaking is given

Article 36(2), s. 2 EIR.

WAl t hough the definition of o6l ocRalr ecouweidrietsora 6c¢c raesd iltao rdd sd oc
conrected with the foreign establishmalit, h e d e b tdwhed@\wer Iacatadlazetligble for those local claims.

171Explicitly: recital 42 EHR against Article 36(1) ER, but alsdrticle 36(5), (10) EIR.

172Sed_aukemand.Priv.Int.L. 2016, 37307.

173 More detailed-aukemanin: Bornemann/Brinkmann/Dahl (eds.), European Insolvency Regdl@mmme-

tary (2017 to be published), Art. 36, paré. See alsBorKManganq European Crof8order Insolvency Law

(2016), at para 7.39 (fn. 111).
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1.2.3 Proposal and formal requirements

When giving the undertaking, i.e. a unilateral proposal, the insolvency prhatttbeeatuty to
specify the factual assumptions underlying the undéfteddgigmeet the formabnditions as
set outin Article 36(3y5and (4) EIRR 176 As can be deduced from Article 2(5)-RIRhe po-
visional insolvency practitioner is equally entitlgivéoan undertakingased orArticle 36
EIR-R2177

1.2.4 Approval

In view of the preclusive effect of Article 38(2)-E|fhe undertaking shall be approved
(only) by theknowrocal creditor&’8 beingprevioushinformed by thensolvency practitioner
oof the wundertaking, of the rules andc- procedur
tion of t hi&lnthatdegardthe kilesrog qualified majaritand votingproce-
duresthat apply to the adoption of restructuring plans uadaitaw shalapplyd as approgpf
ate8od to the approval of the undertaking
In addition, the undertakirsfpall be subject to any otlagprovaéquirements as to distr
butions, if thdex fori concursus unisereadjgiresArticle 36(4) EIFR.

1.2.5 Effects

1.2.5.1Direct effects of the undertaking as to the estate and the applicable law

The undertaking produces binding effects on the B&tsten consequence of its appro
al, the distribution of proceeds from the mdilbn of local assets, the ranking of creditors'
claims, and the rights of creditors in relation to the localvaiiseitsbe governed by thiex fori
conesus universaigt rather bythe law of the Member State in which secondary insolvency
proceedings could haVbhebtenmoppnedr (bt ocabht adc
ed in a broad sense, comprisilgs ol vency andasa nater of @rincigdiefdsi ms

174Article 36(1), s. 2 EiR.

175The undertaking shall be made in the official language or one of the official languages of the Member State where
secondary insolvency proceedings could have been opened, or, where there are several official languages in that Me
ber State, the official language or one of the official languages of the place in which secondary insolvency proceedings
could have been opened, Article 36(3}EIR

176 According to Article 36(4), s. 1 ERR the undertaking shall be made in writingbargibject to any other form
requirements as to distributions, iflehefori concursus universaligires

177 As to the debtor in possession Reenharin: Minchener Kommentar Ins®d &d. 2016, Art. 36 EIR 2015, at

para 18 (denying).

178Cf. thelegad e f i ni ti on of Ol ocal creditorsd in ArtiRcle 2(11) as
179 Article 36(5) EIRR.

180 Explicitly recital 44, s. 1 ER whereas missing in the operative text of the Regul&ii®is. exposed to crit

cism

181 Article 36(6) EIRR.
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incumbent on the eate which grant, under tlex fori concursus secangidvileged status over
insdvency claims.

However, the special rules on conflict of laws (Articles 8 fRE3Rould prevail over the
instrument of an undertaking.this respectArticle 36 EIRR has to be differentiated from the
scope of Article 8 EHR, especially when considering this provision as a substantive rule rather
than a rule on conflict of la¥gNote that under the latter assumption (substantive sgdels a
encumbered with a right in rem may not be covered bynemaenieyv (Article 35 EIFRR)
when an undertaking is given to avoid the opening of secondary prodedicgasequence,
individual enforcement measures are not prohiifEus intepretation, however, does confer
a strong incentive for the opening of secondary proceedings to the detriment of an undertaking.

1.2.5.2 Effects on the opening of secondary proceedings

As can be deduced from Articles 37(2), 38(2REIBcal creditors do néggaly waive
their right to request the opening of secondary proceedings by approving the uaghdttisking.
importantto stress that, in the context of an undertaking, a request for initiating secondary pr
ceedings may, subject to national law, only beedeji() that request has been lodged later
than 30 days after receiving notice oapipeoveadertakinggsor (i) if it has been lodged it
in that time limit buthe court seized is satisfied thatyerovedidertaking adequately protects
the geeral interests of local creditédf neither of these conditions are met the court will not
be hindered to open secondary proceedings, provided the legal conditions set forth by national
law are met.

1.2.5.3Removal of local assets

In order to ensuraneffective protection of local interests, the main insolvency practitioner
should not be able to relocate, imbusiveanner, assets situated in the Member State where an
establishment is locatédOtherwise, i.e. in the absence of abusive conduct, he id entide
so.When obliging the main practitiodeonce secondary proceedings are op@t@transfer
assets which were removed from the territory of a Member State after the undertaking had been
given but before secondary proceedings were initiateth 36(6) EIR presumably aims to
mitigate a depletion of assets subject to the secondary procEedm@sicle 36(6), s. 2 EIR
R has to be read in conjunction with Article 21(1)REIRhe obligation according to Article

182Cf. CJEU, 16 April 2015, Casé%7/13,Lutz, ECLI:EU:C:2015:227, paras®7
183 AlsoReinharin: Minchener Kommentar Ins® &d. 2016, Art. 36 EIR 2015, at para 9.

184Howeverjt might be argued thateditorsexplicitly approng the undertakingay loe their legitimate interest in
subsequently requesting the opening of secondary proceedings unless the insolvency practitioner has neglected his
duty to inform the creditors correctly and comprehensively.

185 Article 37(2) EIRR.
186 Article 38(2) EIRR.
187Recital 4&€IR-R.
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36(6) EIRR to retransferasset | ocat ed in the State of the debtc
before preservation measutether to a request for the opening of secondary procekdiusys

been taken to prevent the removal of those adsetsver, an obligation tetransfer reraved

assets may only arised€ondary proceedings are opened and the previous removal of assets has

taken placaftethe undertaking was givéh.

1.2.6 Procedural safeguards

1.2.6.1 Remedies

According to Article 36(7()8) and (9)EIR-R, local creditors are entitledchallenge the
distribution of assé#8and proceedings not complying with the undertaking or to request suit
ble measures necessary to implement its#éfdmth actions should be classified as annex
actions in the sense of the new Article 6(1)}EIRloeover]ocatreditors may require the local
cours in the State of potential secondary procedditgjee provisional or protective measures
to ensure compliance by the insolvency practitioner with the terms of the unéRértaking.

1.2.6.2 Liability of the insaly@nactitioner under Article 36() EIR

According to Article 36(10) EIR, he insolvencypractitioner who is obliged to ensure
compliance with the terms of the undertaking shall be liable for any damage causedito local cre
itors in that respecthe wading of Article 36(10) EIR proves ambiguous as to whom this
claim is attributed, and whether it shall cover the individual loss of single local creditors or rather
the total loss sustained by the-satlegory of the insolvency est@@iven the extendepe-
sonal scope of an undertakings(grg nortlocal creditors should be addressed by Article
36(10) EIRR as well

1.2.7 Information of creditorsand publication

The process of approval necessitates that comprehensive infdargitien by theda
ministrabr pursuing an undertakimgptablythe rules and procedures of appré#dihe equi-

188 Article 36(6) EIRR.

189 Article 36(7), s. 2 EIR presupposdsh at t h e imfarnzatioh about therinkend@dsdistributions does not
comply with the terms of the undertaking or the applicablef lveisdnt. Insolv. Rev. 24(2015), 192, 205 f.

190Article 36(8), (9) EHR
191 Article 36(9) EIRR.

192 |n that latter sense: Article 1@t4 RegE EGInsO (Government drdfom 11 January 20bn the German
Introductory Act to the Insolvency AcEndwurf eines Getzes zur Durchfiihrung der Verordnung (EU) 2015/848
Uber Insolvenzverfahrén Bundestagsdrucksache 18/10823), available at:
http://dip21.bundestag.de/dip21/btd/18/108/1810823.pfl&st visited 24 January 2017).

193Article 36(5), s. 4 EIR.
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alent duty appliefor instancen the aftermath of the approval procesth regard to theni
tended distributiorig?

1.3  The stay of proceedings

Apart from an undertakindye court seized to initiate secondary proceedings will, at the
request of the main practitioner or the debtor in possession, be empowered to stay their opening
for a period not exceeding three mo##iBhis instrument, however, may only apply if, fiestly,
temporary stay of individual enforcement proceedings has been granted to allow negotiations
between the debtor and his creditors, and, secondly, if suitable measures are adopted to protect
the interests of local creditéfts.

2. Evaluation

The objective of #recasto repel those secondary proceedings which might hamper the
efficient administration of the insolvency estdtelie welcomed. For some aspects, however,
the implementation ¢he undertakingeemsnconsistent and insufficieRirst practicagxpei-
ences will demonstrate under what conditions local creditors may be inclined to abstain from
opening ofsecondary proceedingspecially in terms of procedural costs, the volume of local
assetghe number ofsecuredpcal creditorand valuef their claims, and, not least, their rel
ance on local law ammesticprocedural bodies. So far, the new regulatory scheme is, to a
large extent, conceivedcamplexformalistic and cumbersoieWhether or nothe concept
of 0synt hetwilcproyetodeacusefli andyadtractive instrumientrossborder
insolvencieto balance out (universal) efficiewith local protection remains to be séea-

ticularly in the context of corporateogroup 1in
be different from its registered offkey d wi t h a vi ew t o the EI R8s ne\
opening of secondary proceeding with an olgatifferent from liquidatiog

194Article 36(7)s. 1EIR-R.

195 Article 38(3) EIRR. This period is perceived as being too tighricfkmanrkKTS 2014, 381, 400.

196 As to the combination of ArticB8(3) EIRR with the Frenclprocédure de sauvegarde (financicsegavélérée

mann/RapiRecueil Dz 2015, 45.

197 Cf. GarcimartigdEuP 2015, 694, 72¥hole/SwierczahP 2013, 550, 558/essel&uropean Company Law 2016,

129, 133Eidenmillerv en suspects negative economic effects, thereby
universalimé i n favor of a O6straightforward universalismd, see

20 (2013) 133, 147, 158 to the potential costs incurred by an undertdéngliola 6 Sy nt heti cdd i nsol vency

ings (11/2015), Zess criticaBewicKnt. Insolv. Rev. 24 (2015), 172, P&&kenbrodkSzW 2015, 191, 196.
198See also Article 38(4) ERRallowingo align therestructuring objectives in main and secondary proceedings
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2.1  Legal issues

2.1.1 Article 36 EIR-R as a nommandatory rule?

The recast does not pide a clear picture on the (Aomandatory character of Article 36
EIR-R. This question is particularly reledaand only partly relativized by the allegedeeons
quences of the Brexitfor ensuring whether the insolvency practitioner remains entdied to
an undertaking on the basis of national law. In that regard, the European legislator does not
explicitly forbid the giving of an undertaking ifiélxefori concursus univsrgadisnitsSimula-
neouslythe new Regulation has implemented an mestiiuthat has been practiced so far on a
purely national level and enlarged its application to procedural structures cdntprisihg,
information duties, remedies and a liability regime. In order to prevent a circumvention of these
legal guaranteaad ensure their application to be ascertainable especially for local creditors, the
insolvency practitioner should clearly indicate whether an undertaking is given on the basis of
Article 36 EIRR or rather under a specific provision of national law.gowence the inso
vency practitioner opts for the European instrument, Article 36 EIR fully applies and becomes
binding as to its prerequisites and legalecially preclusjadfects. The latter aspgenerally
increasing the bargaining position oéll@reditorsnay, in the individual case, tip the scale in
favor of the European mechanisBy providing a clear perspective for all participants on
whether territorial proceedings may still be opened regardless of an approved yrthiertaking
instrumenmightconceivably preserve its practical relevance also under ArticldR36°EIR

With respect tgroupstructuressecondary proceedings opened in a coordinated way after
the concerted realization of the gratige assets might, in individual cases,outrto be an
alternative to giving an undertakimglerArticle 36 EIRR. As demonstrateth Emtecthis 3-
proach proves particularly appropri@®eit more expensivid) the presence of a complex
structure or unclear allocation of the group assetsjgemending for territorial proceedings
administered and supervisedrnependent procedural bodies (court, insolvency practitioner)
presumably creating more confidence to local creditors fttv@gapractitionermppointed in
the main proceedings is eggd to d

2.1.2 Approval of the undertaking

2.1.2.1 Approval by the known local creditors

When referring to thiex fori concursus secuntial@ 36(5) EIFRR remains silent on which
voting rules designed under national law for the approval of restructusngagaoe co
ceived as (Happropriate in the sense of recital 44 to béafulidied to the different instrument

199 However, pleading for a mandatory nature of Article 3&RERcluding the giving of an undertaking unaer n
tional lawMankowsiiller/Schmidt, EulnsVO 2015 (2016), Art. 36, f&ara

200\We owe this insight to DReinhart Dammann
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of an undertaking? If those rules were comprehensively relevant, this would also activate a
number of provisions which would or might bensigtent with the function of an undertaking

as set out in Article 36 E*R.Evidently,this does not preclude national (implemgntaw
providing for voting rules on the basis of bod
committe@%3 By contast, it would run counter to the very purpose and wording of Article 36(1)

and (5),s.1EHRR i f an undertaking we%®ertosheimgndamwly t o t he
approval of the local courg e Article 38(2) EIR)2% In order tokeep the instiment of

undertakings flexible and unfettered by (additional) formalism and legal uncertainty, the i
volvement of local courts should only be envisaged on an exceptional or, at leastareduced b

sigo6 to supervisefor instancethe voting procedure underragraph 5, to decide on thig- o

structive voting f i ndi vi du a lclass craaddwn)2% ar onghe woting sight§ af

creditors with disputed claifis.

2.1.2.2 Approval by the creditors of the main proceedings?

According to Article 36(4) EIR, the undertakg shall be subject to any other approval
requirements as to distributions, ifléhefori concursus unisrsatigiires. Howeveequiringa
dual approval of the undertaking both by the known local creditors and, commonly, by the cred
tors of the ma proceedings raises doulnsparticular, conferring on the latter a rightpo a
prove the undertaking, conceived parialsubstitution of secondary proceedings, might not
only give rise to delay, obstructmmilegal uncertainty? but would also cdradict the general

201 Moreover, it is still uncleahich voting mechanism shall apply if the rulesualifigd majority referred to in
Article 36(5) EIRR do not exist under national law.

202This, for instance, would rather be the case with § 251 InsO (German Insolvency Act) dealing with the request of
individual creditarthatpretendio be placed at a didvantage by the plan compared with his situation without a plan.

This standardchoweverproves inappropriate for an undertaking: Being an adoaistagstrument compared with

the opening of secondary proceedings is not only difficult to predictiuleuo the compromise nature of Article 36

EIR-R 0 not a formallegal(albeit a often practical) prerequisfte givingan undertakindifferently, however,

Article 102&817(1), 1RegE EGInsO (Government dr&fbm 11 January 2007 the German Intragttory Act to

the Insolvency AcBundestagsdrucksache 18/10823).

203SeeMG Rover Belux SA/N[2007] BCC 446, 451, atpa@® pr ov a | by the BelCglinen creditor
& Aikman Europe S[006] EWHC 1343 (Ch), at para db6 alsoMankowsiiuller/Schmidt, EulnsVO 2015

(2016), Art. 36, paré dvith reference to French law

204Cf. § 2Z InsO (German Insolvency AdtjkewisePluta/Kellein: FS Vallender (2015), p. 437, 445.

205Cf. § 248 InsO (German Insolvency Act). In the same BeitsedB 2015, 1882, 1888 agaWsmmeiljurisPR
InsR 7/2015 Anm. 1, 11 7 b.

206|n that direction also: Article 1(2t7(1)RegE EGInsO (Government dréfom 11 January 20b% the German
Introductory Act to the Insolvency ABundestagsdrucksache 18/10823).

207Cf. § 245 InsO (German Insolvency Act).

208Cf. § 237(1) in conjunction with 81ig0 (German Insolvency Act), Afticle 102& 18 RegE EGInsO (Ge-
ernment draffrom 11 January 20bn the German Introductory Act to the Insolvency, Banhdestagsdrucksache
18/10823).

29Applying A 160 I nsO (German Insolvency Act) wild.l give ri
subject to the condition that the local assets are of minor importance, in that senseAhmiet62& 12 RegE

EGInsO (Government draffrom 11 January 20dn the German Introductory Act to the Insolvency Bonds-

tagsdrucksache 18/10823); algonmerin: Wimmer/Bornemann/Lienau (eds.), Die Neufassung der EulnsVO

(2016), para 435. As a consequence, it may ocdoc#hatreditors participating in the main proceedings vote on

both sides of the undertaking
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principle according to which (ntmtal) creditors cannot avoid the opening of subsequént terr
torial proceedings through disapprotat. descr i bed above, the debtor
heldliable for nodocal creditorsto

2.1.2.3 Approvaof the undertaking after the opening of secondary proceedings

Principally, both mechanisfng. synthetic proceedings and stays of proceedmgsapt
come into play once secondary proceedings are #dred.shortcoming considerably- u
dermines theaperal policy approach of the propdBaforan undertaking becomes binding
through approvéalza court is permitted to initiate secondary proceedings even if the process of
approving the undertaking is underways bears the risk that local creditoighirbe tempted
to pressure the administrator to grant privilec
proceedings or even outright subteet undertakingy requesting the opening of secondary
proceedindeforthe undertaking has been appdovEhis is exacerbated by the fact that
main practitioner will lack power to request the closing of secondary proceedings following an
intermediate approval of the undertaking. Article 38(3REIBes not address that issHe e
therz13 Apart from that,tiremains unclear whether and under what conditions the court shall be
entitled under Article 38(3), subpara. 3EHR refuse the opening of secondary proceedings if
an agreement in the sense of subpara. 1 has been concluded in the meantime.

2.1.3 Undertaking and secondary proceedings

2.1.3.1The start of time limit to request the opening of secondary proceedings

One of themost relevant practical issisghe start of time limit to request the opening of
secondry praeedings. According to Article 37(2)-RIRhis equest shall be lodged within 30
days of having received notice of the approval of the undertakspgcific practicaroblem
arises from the unclear wording as to the addressee receiving notice of the approked underta
ing. The provision excludes naitheuniform nor an individual start of the time limitour
view, this time limit should, for reasons of legal certainty, be determined collectively/uniformly
rat her than individually by referri ogofto the r e
that noticeEvidently the insolvency practitioner may fulfil his obligation under Article 36(5), s.
4 EIRR to inform the known local creditors about the approval or rejection of the undertaking

210ContraMankowshkiller/Schmidt, EulnsVO 2015 (2016), Art. 36, par@4der/KelleMWWM 2015, 805, 808.

211See alsBrinkmaniKTS 2014, 381, 397.

212 Article 3(4), (5) EIRR.

213However, one could assume Article 38(3}HEIR serve as a basis for negotiaingndertaking, sd&itz, DB

2015, 1882, 1887, referringatproposal oMadausThis, however, presupposes that a request for the opening of
secondaryrmpceedings has been lodged.
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individually24 However, the insolvengyactitionershould additionally ensure a collective and
reliable reception of notification under Article 37(2}HIRIso vistvis unknown local cried

tors and even nelocal creditors, whose (unimpeded) right to request the opening of secondary
proceedings requirtgeat they are given information regarding the deadliok is relevant for

all creditorg!s To that end, creditors should be informed through national insolvency registers
both in the Member State of the main proceedings and in the Membsulfatetathe re-
spectiveundertaking!é In order to achieve a uniform start of that time lufmét,register entry
should indicate this specific date as well as possible rules uledefotiheoncurus secudedarii
termining the time of publication and, thus staet of the time limit under Article 37(2) EIR

R_217

2132The courtds criterion Aricle38@)JERct t he openir

According to Article 38) EIR-R, a courshall, at the request of the insolvency praetitio
er, not open secondansolvency proceedings if it is satidfed the undertaking adequately
protects the general interests of local crediithat regardhowever, the court shall, when
assessing the interests of local creditors take into account that the undestaiéen fm
proved by a qualified majority of local creditéiBhus, everthoughthe wording of Article
38(2) EIRR stateghatthe court should examine the protection provided by the undertaking
only ifand wherthe main administrator files a corresponaiggestwesuggesthat the court
should {) examineex officid an undertaking has been giasd whether or not it meets the
criteria under Article 38(2) ERwhenever the opening of secondary proceedings is requested
and {i) treat an approveandetaking as an assumption that the interests of local creditors are
being protected. This assumption shéwrithermoreinclude those local creditors, who did not
participate in the approval procedifrthey are bound to the outcome according tddhes-
tic votingrules andas long as they are given the realistic chance to become aware afthe unde
taking (e.g. via the publication in a regiiterpuld thus fallifj) to the local creditors to reverse
this presumption by providing evidence tingit nterests are being endangered. In this regard
the mere fact that local creditors will suffer additional effort and costs by participatireg and lod
ing their claims in (foreign) main proceedings governed by foreign insalvetagyby itself

214|n that regard, Aicle102c § 20 in conjunction with § 11(2), s. 2 RegE EGInsO (Government draft on the German
Introductory Act to the Insolvency A&undestagsdrucksache 18/10823, ppré¥)desfor a notification of the
knownlocalcreditors through individual servitke same mechanism applies to the giving of an undertakidg accor
ing to § 11(2) RegE EGInsO.

215 ContraReinharin: Minchener Kommentar InsQd &d. 2016, Art37 EIR 2015, para 4, advocating that Article
37(2) EIRR is not binding upon ndocal creditors. This, however, would mean conferring those ci@ditiis

the limits of Article 38(2) EIR 0 the power to deprive a binding undertaking from its effects at any time after the
expiry of the time limithus causing legal uncertainty. Equally in favor of an individual start of tirhegiamt

Petites affiches 2015, n°® 16, 8, 11.

216See alsimfra3.4.2

2170ne could image, for instance, a national implementation rldetsi®i9(1), s. 2 InsO (German Insolvency Act)
according to which a publication shall be deemed to have been effected when two additional days following the day of
publication have expired.

218Recital 42, s. 4 EIR.
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not sufict o deny an adequate prot ectEgually thefact| oc al cr
that the secondary proceeding might provide other rules, which exceed the general scope of an
undertaking, should not be considered a sufficient limitation of thelaca e di t os & gener &
ests.

That being sajthereremainsn undeniable danger thatges in the Member Stafgo-
tentialsecondary proceedimgay for reasons of protectionisbhginclined to conclude that an
undertaking wilhotadequately pratethe general interests of local creditors (Article 38(2) EIR
R).

2.1.4 Undertaking and corporate group insolvencies

Finally, the mechanism of synthetic proceedings lacks adequate adjustment with the co
centration of insolvency proceedings for several groygac@® in one single jurisdiction- U
der the scenario ofogroup COM®, recital 24 EIRR explicitly mentions the possibility ofiinst
tuting secondary proceedings in the Member St at
however, providing guidce as to whether the respective insolvency practitioners remain ent
tled to give an undertaking according to Article 36REIR our view, this question should
clearly be answered in the affirmative.

2.2  Practical problems

2.2.1 Criteria to be taken into accountby aninsolvency practitionerwhen giving
an undertaking

It goes without saying that the decision of an insolvency practitioner to give an undertaking
can only be reached by reference to the individual circumstances of each case. And, of course,
the releviat aspects can be identified in a more conducive argidined manner when this
new mechanism will be applied under the new regime.

Nonetheless, wgatherechon-exhaustive aspects that may play a role in the decision
making process of tliresolvency pditioner(see belows.3.

2.2.2 ldentification and information of local creditors/ publication

Another and even more important issue as to the practical implementation of Article 36
EIR-R is the identification and information of local creditors. Apart f@mpining of main
proceedings, creditors should generally be inforngdhef intention of the insolvency pract
tioner to give an undertakiagd the factual assumptions underlying the undep@Kinghe
undertaking being subject to approval (apg@i®val), including the respective legaleeons

219Article 36(1), s. 2 EIR.
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guences therefrom, in particular as to the start of the time limit for requesting seaendary pr
ceedings (Article 37(2) ERy220(iii) thetime of reception of the notice that the utadéng has
been approvegrticle 37(2) EIRR) and(iv)legal remedies set forth in Article 36-RIR

In so far as means wiformationare concerned, we ask whether or not (local) creditors
can or should be reliably inform@yeither througmorndividualotification, suchsanational
insolvency registers or nationwide daily newspapers in the Member State where secondary pr
ceedings could be opened; or through a website specifically created by the insolveney practitio
er; (ii) or rather througldecentralized individtiéitationdn our view, national insolvency segi
ters are best suited to guarantee reliable information of all creditors in combination with an ind
vi dual notificati on odvisthehkaownlocdl ereditoaskhntreg 6 s appr o
gard the instvency register in the Member State subject teshectivaindertaking seems to
be the most appropriate instr umrfapprdvalihorder gi vi ng
to ensure a uniform and ascertainable start of the time limit under3&(&YIEIR?! Given
thatthis Regulation only determinesrtieimuramount of information to bgublished in the
insolvency registers, Member States should not be préahdiéndeed be encouragidin
including additional information, cf. recital flicla 24(3) EIRR 222
As to the addressee of the information, we recommendahaigeringhe right of all
creditors to request the opening of secondary proceedings (Article 37 (4{baRnclud-
ing nonlocald creditors should be informed abthé approval/disapproval of an undertaking.

3. Theses and ecommendations

3.1  Scope of undertakings

3.1.1Those assets situated in the Member State in which secondary proceedings could be
opened (including the proceeds received from their realization) shalkfdacategory of the
insolvency estate (cf. recital 43-R)Riable for both local and other creditors, which otherwise
would be entitled to lodge their claims in secondary proceedings according to Artigke 45 EIR

3.1.2The scope of an undertaking, e distribution and priority rights under the law of
the Member State where secondary proceedings could be initiated, should apply to all creditors,
including nodocal creditors.

3.1.3 The specialleson conflict of laws (Articles 8 ff. ERR) shouldorevail over thent
strument of an undertaking. this respectArticle 36 EIRR has to be differentiated from the

220Article36(5), s. 4 EWR.
221Seesupra.1.3.1

222|Information on certain aspects of insolvency proceedings is essential for creditors, such as time limits for lodging
claims or for challenging decisions, recitalR&R.
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scope of Article 8 EHR, especially when considering this provision as a substantive rule rather
than a rule on conflict of laws.

3.2 Giving of an undertaking

In view of the nommandatory nature of Article 36 BERR the insolvency practitioner r
mains entitled to give an undertaking on the basis of national law. However, in order to prevent
a circumvention of its procedural guarantees and énsirapplication to be ascertainable
especially for local creditors, the insolvency practitioner should clearly indicate whether an u
dertaking is given on the basis of Article 36REIR rather under a specific provision &f n
tional law. Once the insehcy practitioner opts for the European instrument, Article 3R EIR
fully applies and becomes binding as to its prerequisites and legal effects.

3.3  Assessing the adequacy and efficacy of Article 36 ER

The decision of an insolvency practitioner to givendertaking according to Article 36
EIR-R can only be reached by reference to the individual circumstances of each case. Noneth
less, we recommend the following aspects to be taken into account:

- first, possible adverse effects to be expected from thegpériecondary proceedings
with regard to the efficient administration of the main proceedings that could be avoided
or mitigated by giving an undertaking;

- second, the complexity of the debtrords | oca
ent insolvacy laws as to distribution and priority rights;

- third, reasons for local creditors to disapprove an undertaking and, instead, to request
the opening of secondary proceedings, especially(fjtizettveneficial rules on thee r
alization of assets undetdbinsolvency lawi) the higher costs of lodging claims in the
Member State of the main proceediifjggreater confidence in a secondary insolvency
practitioner to pay due regard to their local interegtg)garticularities of a corporate
grow structure;

- and finally, the role of national judges when requested to open secondary proceedings
who might be inclined to conclude that an undertaking will not adequately protect the
general interests of local creditors (Article 38(2REIR

3.4 ldentifying and informing (local) creditors

The identification and information of (local) creditors is of vital importance when giving an
undertaking. In that regard, the following aspects have to be kept in mind
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3.4.1 Creditors should be informed of

- the opening of mainsolvency proceedings (Article 28-RIR

- the intention of the insolvency practitioner to give an undertaldntipe factualsa
sumptions underlying the undertaking

- the undertaking being subject to approval (or disapproval), including the respkctive lega
consequences therefrom, in particular as to the start of the time limit for reqoesting se
ondary proceedings (Article 37(2)RIR

- thetime of reception of the notice that the undertaking has been approved (Article 37(2)
EIR-R);

- legal remedies set foithArticle 36 EIRR.

3.4.2 Means of communication

In our view, national insolvency registeiombination with an individual notification of
t he undert ak-&vsthé lsmowa logalrcreditast best suised to guarantee reliable
information of dlcreditors. Irthat regargdthe insolvency register in the Member State subject to
therespectiveindertaking seems to be the most appropriate instrument for giving notice of the
under t afappnogadirsorderdoi easure a uniform and ascertastanilef the time limit
under Article 37(2) EIR3

343 Creditorsd i nf eapmaval ofth@underakilghe (di s

We recommend that, in light of the right of all creditors to request the openingdf secon
ary proceedings (Article 37(1)(b) -RR alld including nonAlocal & creditors should ben-
formed as to the approval/disapproval of an undertaking.

3.5 The start of time limit to request the opening of secondary procde
ings (Article 37(2) EIRR)

3.5.1The starting point of the 2fay time limit to request tbpening of secondaryopr
ceedings according to Article 37(2)-RIBhould, for reasons of legal certainty, be determined
collectively/uniformly rather than individually.

3.5.2The insolvency practitioner should ensure a collective and reliable receptifin of
cation under Article 37(2) ER also visrvis unknown local creditors (and #ocal cred
tors) see also 3.4.2.

223Sednfra2.1.3.1



Instruments to avoid or postpone secondary proceedings 71

3.6  Temporarystay of the opening of secondary proceedings

3.6.1Theinstrumenbf Article 38(3) subpara. 1 ERR) so as to be more imd with the
proposal 6s key objective t o 0shoudibd extdnelddrnoi me nt al
situations where the mamsolvencyractitioner has given or envisages giving an undertaking in
the sense of Article 36 ER which, however, has figten approved yet.

3.6.2This instrumentshouldinclude the judicial power to close secondary proceedings at
the request of the main practitioner once an undertaking, meeting the conditions under Article
38(2) EIRR, has been approved according to ABEIEIRR.

3.7  Implementing Regulation

Article 36 EIRR gives rise to national implementing regulation, especially with regard to
the relevant domestic rules referred to in paragraph 5 on the approval of undertakings. As a ge
eral principle, national norms Ierpenting EU regulations may not contravene the wording and
objectives of the European legal act and its provi€ionsequentlyhe implementing legasl
tor shouldin the context of Article 36 EIR, generally avoid rules promoting formalism, legal
uncetainty and increased complexity which makes the instrument of an undertaking less flexible
or, at worst, practically irrelev&at.his is particularly true for two aspects:

- National voting rules on the adoption of restructuring plans should fit inemttr-th
pose of an undertaking as set out in Article 36REIR that respect, a provision under
national law would prove inappropriate to undertakings in the sense of recital 44 if it
provides, for instance, f or tthedocallambtt or 6 s c o1
(sedanfra2.1.2.1

- Given the partly substituting effect of undertakinggwssthe opening of secondary
proceedings, national impleniemtules should not contradict this structural element
by introducingprovisions that might hamper, or even inhibit the approval and perfo
mance of an undertaking. Accordingvy, domest
al in themaimroceeding&®would clearly infringe Article 36 ER

By contrast, théollowingissue should be subject tmplementingegulation whileer
specting the limitations set by Article 36-EIR

- Provisions obliging the insolvency practitioner to indicate whether he is giving-an unde
taking under Article 36 EIR or rather on the basis of natiblaw;

- Provisions concretizing the information to be given under Article 36(1), 22 EIR

224pointing in the same directidinitz, DB 2015, 1882, 1887.
225See above f209
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- Rules specifying those provisions on the adoption of restructurintpaiameappio-
priate to apply to the approval of undertaid@egording to Article 36(%),2 EIRR 226

- Rules on proofing the status of local creditors in the voting process, including-the justif
cation and amount of their cl&#n;

- Rules specifying local jurisdiction in relation to the remedies provided for by Article
36(7), s. 2, (8) and (9) HR potential time limits and whether or not the respective
court decision is subject to appéal;

- Provisions concretizing the liability regime under Article 36(:R?EIR

226 Cf. Article 102€ 17(1), 19 RegE EGInsO (Government draft on the German Introductory Act to theninysolv
Act, Bundestagsdrucksache 18/10823).

221Cf. Article 102€ 18(1) RegE EGInsO (Government draft on the German Introductory Act to the Insolvency Act,
Bundestagsdrucksache 18/10823).

228 Cf. Article 102@ 22 RegE EGInsO (Government draft on the Germanduttory Act to the Insolvency Act,
Bundestagsdrucksache 18/10823).

229Cf. Article 1028 14 RegE EGInsO (Government draft on the German Introductory Act to the Insolvency Act,
Bundestagsdrucksache 18/10823).
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B. Cooperation, Communication, Coordination

Articles 4144EIR -R (single debtok

1. Introduction

According to Article 31 EIR liquidators in the main proceedings and liquidatorsdn the se
ondary proceedings shall be duty bound to communicate information to each other. Although
the provision only refers to insolvency practitioners (IP), stengretations extended it to
encompass cooperation between courts, and also between courts and IPs. Case law applying this
understanding of the text is to be found in the form of communication between courts to decide
on the COMIQ thus on jurisdictiod, or on the type of proceeding to be opened-kielvn
examples of the working together of courts in-tr@skerinsolvency settings are the @emd
the PIN Groupg3®cases. However, examples pointing to the opposite direction atStaexist,
actually the@revailing opinion on Article 31 EIR qualifies it as insufficient. As the Sommin 0 s
Report on the application of the EIR stated:

0The duties to cooperat e anddatoroarematheri cat e i
vague. The Regulat®@matoprovide for cooperation duties between courts or liquidators and courts
There are examples where courts or liquidators did not sufficiently act in a coogrerative manner. The
ings are confirmed by the results of the public consultdtite wdesperndi@¥tis were dissatisfied
with the coordinationz2between main and secong

" Prof. Dr.Marta Requejo Isidrg Senior resear fellow MPI Luxembourg; Professor at the University of Santiago
de Compostela

230 District Court of Amsterdam, 27 February 2007. BenQ Holding BV had a permanent location in the Netherlands

and a subsidiary in Munich. Employees were working in Munidsaidthe Netherlands. All the activities were

taking place in Munich. There were two mdanangi Mma@anaigree dt. or s
For all his decisions, the second director needed the consent of the other directectdrhesiing in the Nethe

lands had the power to make decisions on his own. In December 2006 the Dutch company filed a petiten for a mor
torium (6surseance van betalingd). The Amsterdam Court g
dayslater the German part of the company filed for bankruptcy in Munich. The judge granted the operting of inso

vency proceedings, but did not yet decide on the type of proceedings. The story goes that the German judge phoned

the judge in Amsterdam in ordedexide what type of proceedings should be opened. The result was that on January

31, 2007 the Amsterdam Court opened main proceedings and a few days later secondary proceedings were opened in
Munich. The communication between the courts (judges) pravamddsolvency proceedings from being opened

in both the Netherlands and in Germany

231 Amtsgericht Koln, 19 February 2008. The PIN group was a German enterprise with most of the opesating comp

nies having their registered office in Germany. The hotstimgaey had its registered office and its COMI xa Lu

embourg for financial reasons. A COMI shift to Germany occurred on the eve of insolvency; the Amtsgericht Kdln

held that the shiftds purpose was t @thefpmaeédingsovertaltof t he r estr
the groupds subsidiary companies, therefore ik was not ab
embourg court by fax on the opening of main proceedings there and got an immediate answer, also by fax, on the

sane day.

232 As exemplified by the national proceedings underlying the preliminary question to the ECJlit6iddse C
Following the approval of a rescue plan (procédure de sauvegarde) by the French court in Meaux, the Polish court
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The reasons underlying the lack of cooperation between liquidators, which seem to be also
pertinent regarding codd-court and couftP cooperation, arboth legal and practical. The
most relevant among the former are the lack of an explicit authorization or a mandate addressed
to the actors involved; the lack of specific instructions or guidelines on how to procedd to actua
ly implement the cooperatighe complexity of the legal framework, i.e. the plurality a-proc
dural and substantive insolvency laws throughout Europe; the differing policies uralerlying n
tional insolvency systems. Additional legal difficulties such as divergent national standards on
data protection may also concur.

Typical practical difficulties are the lack of command of a foreign language; thedear (the a
tual risk) of losing time and increasing costs while organizing the cooperation, and in case it fails;
depending on the jurisdast, the (mediocre) quality and insufficient specialization of judges; the
(poor) courtdo infrastructure and availabl e mean
Regulation; the limited experience in dealing with international insolvenitye Gisss)ce of a
real awareness of the impact of insolvency and local proceedings in international business; and
the unwillingness to cooperate, based on the absence of real muggfal trust.

2. Legal framework

Under the new Regulatidirticles 41 to 44 sepwa framework for enhanced cooperation
between insolvency practitionecourts, andinsolvency practitionend courts involved in
main and secondary/territorial proceedings concerning the sametebtor.

Article 41 EIRR instructs the insolvency praotigrs to communicate and cooperate
among them in order to facilitate the coordination of main and territorial or secondany insolve
cy proceedings concieng the same debtef Cooperation is subject to the requirement that it
does not run against the rudggplicable to the proceedings; additional caveats are added in the
case of insolvency of group of companies. Within the framework of those restrictioas cooper
tion may take any form, including the conclusion of agreements or protocols, and some specific
adions are proposed to the IPs.

An additional rulé Article 42 EIRR establisbsthe duty to cooperate and communicate
regarding the courts involved in proaegziconcerning the same deb@mce again, cooper
tion is subject to the conditions that itsloet run against the rules applicable to the procee
ings. Some examples of means of cooperation are id&éuded.

asked the Tribunal de corarce de Meaux whether the insolvency proceedings in France, which were noain procee

ings for the purposes of the Regulation, were still pending. The answer given by the French court did not provide the

necesary clarification; the referring court thenwted an expert.

233\Wesselss. Int.2014, 104.05.

234For the case of insolvency proceedings relating to two or more members of a group of companies see Articles 56

ff, andinfraPart 30.

235 According to Artid 41(3), the rule also applies in cases where the debtor remains in possession of its assets.

26l ndirect cooperation via the appointment of an independ
(Articles 42(1)); direct communication (Articl€8)12Courts may agree on the IP; share information; coordinate the
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Article 43 EIRR introduces a duty for the IP in insolvency proceedings to cooperate and
communicate with a court before which a request to apeher insolvency proceedings is
pending, or which has already opened such proceedings, in order to facilitate the coordination of
main, territorial and secondary insolvency proceedings affecting the same debtor.

Article 44 has been included on the alioe of the costs of cooperation and comnadnic
tion.

According to recital 48 EIR, in their cooperation IP and courts should take into account
best practices set out in principles and guidelines adopted by European and international organ
zations activenithe area of insolvency law and in particular those prepared by UNCITRAL.
Recital 49 EIRR adds the possibility of entering into agreements and protocols.

3. Recommendations

Articles 4044 of the new regulation create a framework of dutere some of thare-
vious obstacles to crdssrder cooperation disappeauch as the lack of a specific provision
addressed to the courtsthers remain and new ones comé3tip. the absence or while wai
ing for answers from the European institutions (the CJEUeadgltee hurdles will be handled
with by the Member States. Some obstacles are likely to be surmountable through an object
oriented interpretation of alreadyfarce rules by the authorities in charge of applying the law.
For othes, some legislative adtyvis required, either to purge obstacles, or to facilitatd-compl
ance with the duties or the exercise of the faculties set up by the new regulation. It is to be
hoped as well that future practia# be eased by the resource to the soft law instruagents
advised by the EUvianaker in recital 48 of the EIR.

It is here submitted that number of soft law principles and guidelines already existing to
supportinsolvency practitioreand courts in their cooperataraleavoursiould make potn
less a new effoirt the same lines. The research conducted to date under the present project has
led to the belief that the genuine problem lies with the lack of awareness and knowledge of the
avadiable soft law instruments and/or their contents, together with the m@traiis by the
new rules Articles 41 to 44 EHR. Therefore, our recommendaticadions to be undertaken
by the European Commission, the national lawmaker, the courts or other authorities applying
the law and the acadenaieg the followingg?

administration and supervision of the debtorfés assets and
of protocols

237Both toprovide the means and to engage in the effodooperate.

238For instance, whether the insolvency court has to, or is allowed to, adopt soft law instruments relatad to cooper

tion. Should the answer be 0yes 6 -whshkad dof decision;twhethers t o be m
motivaton is needed; whether the decision is subject to appeal. Other questions relate to the quality- of the info

mation provided by the foreigrsolvency practitioner or court (is it an evidence?). How to qualify ifseigency

practitioners (are they pastior third parties to the proceedings?) is also a source of debate.

239For the purposes of illustration we focus on SBame examples are also provided by German law, as it stands

today.It should nevertheless be recalled that an amendment of thenoys@tatute (and other Statutes, when ne

ded) is on its way in GermdRegE EGInsO, cf. supra fh92, including some specific rules on cooperatioir enta
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3.1 Tothe European Commission

Explaining the rules. Raising awareness of the instruments to comply therewith
Once the regulation is in force and applicableEthe opean Commioafigonds r ol
extenta pedagogic one, focused in explaining the rulessamgl aavareness of the instruments
and tools facilitating compliance therewith. In the current scenario a practice guide af the Eur
pean Commission for practitioners (courts iasdlvency practitiorsrmay prove to be awal
able document® In generalpractice guides include technical advice, recollections of best pra
tices, case studiesdlinks to other pertinent documents. They have neither a binding effect
nor an enhanced interpretative value, but they illustrate the applicable law and hatd-unders
ing it. In the field of crodsorder communication and cooperation in insolvency cases a practice
guide should introduce to and explain the new4Bs It should alsmaise awarenegkthe
available soft law instruments (2) as well as of trentelational and CJEU case law (3).

Examples

3.1.1 Introducing and explaining the rules

In their systematic relation Ad e x . , doubts have @&a&fisen on
tweenArticles40-43 EIR-R and other rules setting up specific forms of -troster oopea-
tion: do they share a common purposePAieles 4043 EIR-R residual or subsidiary rules on
cooperation? Could it be claimed that specific-auel adirticle 381) EIR-R242 Article 46
EIR-Re43 - imposing direct obligations are dependent upandipatibility with the pree
dural national rules (i.e., the caveat foreséeticles41-43EIR-R)? Could arinsolvency p&a
titioner complying withArticles 28, 29EIR-R244 be considered as acquitted of his obligations
underArticles4l and 4EIR-R if the objective of the latter is reached in relation to the pe
sons/bodies targeted by those provisions, i.e.indmvency practitionepurt in the parallel
proceeding?

In their individual wording. Ad. ex.Article31 EIR 2000 prompted a debate on wdreth
courtsd and not onlynsolvency practitioree® were duty bound to collaborate between them.

ling communication: s@e3(3)of the new Article 1020 Vo r  d @lung fachrg € Absatz 1 Satz 2 hat dak Inso
verggericht das Gericht des anderen Mitgliedstaats der Europaischen Union, bei dem das Verfahren anhangig ist, und
den Insolvenzverwalter, der in dem anderen Mitgliedstaat bestellt wurde, tGiber die bevBirssedlemdezu unte

richtend Other provisions focus on cooperation in the framework of the insolvency of groups of companies. We
would like to thankandra Beckessearch fellow of the MPI, for her help in identifying the German examples.

240 Formally, he appropriate instrumestiouldbe a recommendation accordingtesseled),EU CrosBorder Iriso

vency Cotg€Court Cooperation Prin2iplés at 39. The same proposal had been made forGloegQimlelines 2007,
seeWessels 0 T h e r o Isavingcfosbcoorudretrs iinns,dnk. In2@LE, $53c as es 6

241 Although the final word lies with thtS courts and finally with tGJEU.

242 A court seized of a request to open secondary insolvency proceedings shall immediately give noticento the insolv
cy practitioner in the main insolvency proceedingscandthim an opportunity to be heard on the request.

243Stay the process of realization of assets in whole or in part on receipt of a request from the insolvency practitioner
in the main insolvencyqeeedings

244Publication in anothédember Stateegistration in public registers of anokhember State
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Whereas in the new regulation this doubt has been sorted out further problems remain, such as
what ds the meaning of 0c ouompassingiaswelbagents oft 6 t o b
the court or other bodies to whom thational legal rules entrust with duties to communicate,
such as the Spanistcretario jucitigthe mediador congi4fsal even the registrar at the public
insolvency registd?In the ame lines, what about t@erman senior judicial officer, in the
light of the tasks assignedSmction 3.2, e and g of the Act on Senior Judicial Offfc€os?
some extent the definitionsArticle 2.6 EIR-R may help, especidily ii where the bodiesn-
power ed decisimnsnt aakhee cour se of s u (tdlics jaddedre | ve ncy ]
menti oned:; but it could stil]l be di scussed whe
taken by the above mentioned profesdso

In their application in practice The above mentioned practice guide should include a
nonexhaustive list of occasions for communication and cooperation, thus opening the eyes of
practitioners and courts to envision chances to niéke it.

3.1.2 Raising awarenessnd promoting the us of soft law instruments

Soft law instruments are meant to support cooperation and communication among the
main actors in cross border insolvency proceedings. However, they are not alwayg-easy to ha
dle: they are admittedly not well known by their irdgmalaic; their growing number makes it
more difficul2so They are usually accompanied by commentaries which, while providing for a
better understandiag,make of them too lengthy documents.

245See for instance Article 178 bisey, 22/2003, de 9 de,jGlomcurs@lC, Insolvency Act).
246See Titulo X LC.

247 According to Article 178 bi8.5 v) LC he is the one to decide on whether the applicant requesting access to a
specific section of the Registhus the information contained theré$rentitled to it. See also Article 27 Regulation.

248 Of 5 November 1969, as most recently amebyglektt. 5 para 2 of the Act of 10 October 2013, Federal Law
Gazette [BGBI.] Part | 3799.

249Such ashie appointment of a commanrsolvency practitioner; allocation of tasks betinselvency practitiers

in the concurrent proceedings; administrationlapdesr vi si on of debtords assets and aff
hearingsinvitation to other court to attend the hearings before the concurrent court); approval of protocols; stay or

mor atorium of l'itigati on ppestpdnenment ofrdecisiantopenigy sdcandaty pre debt or 6
ceei ngs; identification of the debtorf6s assets in the res|
product; drafting of a reorganization plan.

250To mention just some:
- UNCITRAL Model Law o Crosshorder Insolvency 1997;

- American Law Institute Principles of Cooperation among the North American Free Trade Association
(USA, Canada, Mexico) 2000 (O0ALI NAFTA Principleso);

- American Law Institute Guidelines Applicable to @ot@ourt Communicains in Cros8order Cases
2000 (O0OALI NAFTA Guidelineso);

- European Bank of Reconstruction and Development Core Principles for an Insolvency Law Regime 2004;
- American Law Institute/UNIDROIT Principles of Transnational Civil Procedure 2004;

- UNCITRAL Legislave Guide on Insolvency Law Recommendations 2004, in 2009 supplemented with a
Part Three: O0Treatment of enterprise groups in insolyv

- European Bank of Reconstruction and Development Office Holders Principles 2007;
- European Communication & Cooperatiand&lines for Crodsorder Insolvency 2007;
- UNCITRAL Practice GuideonCreBsor der I nsol vency Cooperation 2009 (th
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A European Commission practice guide addressed tinfidvencypractitionerand
courts could compile and link to the existing bodies of séf kv briefly explain some of
their main characteristiaad how they could beised under the recast regulatiespecially
where they have drawn inspiration on the coriamoworld A priorino soft law instrument is
to be given precedence over the rest. It could be submitted that the UNCITRAL principles have
some priority or better authority, as they are explicitly mentioned in recital 48. Actually, other
instruments may lmnsidered more appropriate because specifically conceived for the EU: the
CoCo guidelines 2007, the EUJudgeCo principles and guidelines 2015. The correspondence with

the regulation is however not al waysbeensur ed:
found in the CJEU case |&#not all the proposals are clearly in line with the regulation. By way
of example: the commentary to priissobmitétde 11, 0 mc

that in case of clear evidence to support the alleghfrand in the opening of the mairopr
ceedings Othe appropriate form of modi ficati ol
doubts>4

3.1.3 Spreading the knowledge about case law

Article 40 EIR-R is not completely new for the BMember Stated\rticles 4243 are.
Courts andnsolvency practitiorseare likely to be puzzled by them, and to face in maay occ
sions the lack of provisions, or even of ideas, showing them how to proceed in order to achieve
the cooperation aimed. To date the Euro@eemntinentald practice on communication and
cooperation involvingnsolvency practitionemd/or courts is scarce. A European Caosami
siord gractice guide should highlight the experiences Wwisslgency practitioreand courts
of Member Statdsave been involved, rdecting the practical and legal problems they faced,
offering them as examples of waysfor their cieague®s The decisions on interpretation
delivered by the CJEU should be included in such compildt@imstrument should bg-d
namic, i.e., be cantiously updated.

- Guidelines for Coordination MuNiational Enterprise Group Insolvencies (July 2010 Draft);
- Prospective Model Internata Cros$order Insolvency Protocol.
%1See for instance in the EUjudgeCo principles the use of
o0shall é i n -degaret mobirding ntbree i 1 s el f
252Qr other interesting documents, sucthasglossary of terms and descriptions included as Appendix to the 2012
ALI Global Principles Report.
253 Ad. ex., Principle 22, Assistance to reorganization, is allegedly based-dil64kE &s a consequence eorr
spondence with the EU objectives isantaed, sed/essdled.), EUCrosBor der I nsol vencyé, at 92.
254Revocation may be allowed under national law (see Article 220.5 LC), but it is impossible under the EU rules.

255 National cases suchZand&mted?IN Group JIBenQNortel As for prefinary rulings, see aft. €6/11,Bank
Handlowsnd aff. €327/13,Burgo
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3.2 To the National Lawmaker

Taking stock. Removing obstacles, paving and showing the wajs all European
regulations the new one on cfbsader insolvency is of direct application iramber States
therefore, it could be thought that further elaboration on the part of dember Stateis
needed for the EU provisions to be applied. Of course, this does not hold texglsheifg,
selfexecuting and exhaustive EU obligations are rare; the legal systektisrobéneStatesre
ustally called upon to support them; sometimes an active intervention of the national lawmaker
IS required¢ To assess whether intervention is needed a task of assessment of the existing legal
framework in eadWlember Statmust be performed to determine vehitre system stands, and
to what extent it already allows for a swift implementation of the regolatmmversely, it
hinders it (1). In the light of the outcome of the exam the next step may be a regulatory one,
entailing the abrogation or amendnwdrthe existing rules, and/or the adoption of new ones
(2). Besides, the national lawmaker may also be willing to undertake a pedagogic or advisory role
similar to the one wecommenedaboveto the Commission (3).

Examples

3.2.1 Taking stock

- UnderArticle 31 EIR 2000 some EWMember Statealready prescribed some specific
forms of cooperation. In Spaime duty ofinternational cooperation amangolvency
practitiones, involving to some extent the cod¥tdiad been formalized in some detail
in Article227 LC.German lawprovides also good examples: see the(shalpf the
foreigninsolvencyadministratoto inform the tribunal of essential changes in foreign
proceedings, section 347 Insolvency Sgatute;the duty ghallof cooperation &-
tween insolven@dministrators, see section 357 Insolvency Sttiteihg the ps-
sibility (mayto cooperate with a foreign court to tiaional oneseesection 348n-
solvency Statute.

- The analysis of the legal system in forcévianaber Statéor the purposes dhe &-
sessment mentioned above should not be restrained to insolvency laws: an appropriate
framework may be provided for by general rules. In SpdirytB8/2015, de 31 de julio
de 2015, de cooperacion juridica intsramrionabt applicabléo crossborder insb
vency by virtue of thiex specigbisnciple2s® however, where the Insolvency Act does
not provide for a solution (especially if the gap is due to the fact that the lawtwas adop

256\When interpretation of the existing materials is not enough to reach the desired outcome: see below.

2%’See Article 222. 2.3 LC on t[6f msolaepcy practitienensddrd conpistipt oc ol s :

en particular, en (L& gprobacion y aplicacion por los tribunales o autoridades competentes de acuerdos relativos a
la coordinacion de los procedimieatos

258|nsolvency Statute of 5 October 1994, as last amendeticle 19 of the Act of 20 December 2011 (Federal Law
Gazette | page 2854).

259See Preamble, under n° I.

oL
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ed before the solution was felt as needed), it maysber t ed t o as oO0commonoad
cooperation in cross border civil matters. Interestinglyeyh29/201%llows for direct
communication among courtsAirticle 4 260

3.2.2 Removing obstacles, paving the way

The regulation will be (generally) applicable fromn262017; therefore, where the need
for new rules is felt as unavoidableaf@wift implementation of theeulationthe national
lavmaker should profit from the closest opportunity to introduce them. A current example can
be found in Spain in relationttee appointment of thasolvency practitioneRecital 5&EIR-R
contemplates the choosing a single one for several insolvency proceedings concerning the same
debtor or for different members of a group of companies, provided that this is compatible with
the rules applicable to each of the proceedings, in particular with any requiremaeniitg) concer
the qualification and licensing of the insolvency practiiblmethis regard it is worttegalling
that the requirements to be meirsolvency practitiorsesire under debate in Spain since 2014.
Article27 LC on the o0Condiciones subjetivas para el
sal es o, awaits furt her2To¢the kebtomfpoorekmotvledfeyo a or egl a
agreement has been reached so faitehef the several attempts made to date. Therefore, the
opportunity remains to introduce a provision clarifying under which conditions aif@eign
vency practitionenay also be designatidolvency practitionésr the proceding in Spain. A
spedic provision would be useful in the context of a regime such as the Spanish one, moving
towards | imiting the | udge 0 sinsolvancygpractitiome manoeuvr
A common obstacle to communication between courts lies with languagh. with the
lack of command of a foreign languageée facfwoblem, but also with the legal rules on the
language of the proceeditfg¥/ery little is said in the Spanish LC in this regard, thusmthe ge

260 By contrast direct communication is regarded in the JudgeCo &iaelinlast resort mechanisfessefed.),
EUCrossBor der | ns.d04106 (Cemmeéntary pofuideline 1).

261 And provided independence is ensured. Recital 50 does not allude to this requirement, neither does it appear as
such in the dispositive parts of the R

262Disposicidn Transitoria n%L.2y 17/2014, de 30 de sdptepor la que se adoptan medidas urgentes en raateria de refinanci
cién y reestructuracion de deuda empresarial

263|_ast checked: December 2016.

264The current system (Article 27 LC) imposes the sequential orderarfadt@ddist of potential insohanpradt

tioners. Some leeway is of course permitted in complex cases, but complexity is defined by the size of the insolvency
that it is a crogsorder one does not haper sany particular weight. The retribution ofitfslvency practitioner is

alo fixed by reference to rigid rules; it may nevertheless exceed the limits imposed according tbGhrtiate 34
what ocomplexityd means here is unclear.

265The Regulation itself is not particularisusivein this regardwith the exception of Artick8, para 2 (below, fn.

269: see Article 22, on theopf of the insolvency practitioner's appointment, para 2 (a translation into the official
language or one of the official languages of the Member State within theofewhay it intends to act may be

required. Regarding the duty to inform creditors according to Article 54, it is for the MS to declare whether and
which nonofficial languages they accept to communicate the opening of proceedings. For the lodgsgeé cla

Article 55, para Elaims may be lodged in any official language of the institutions of the Union, but the court, the
insolvency practitioner or the debtor in possession may require the creditor to provide a translation in the official
languagefdhe State of the opening of proceedings. See also Article 36, on the language of the undertaking in order to
avoid secondary insolvency proceedings
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eral rule ofArticle 231LO 6/1985,de 1 delio,Ley Orgéanica del Poder Jsioziéd apply. This

entails that only Spanish official languages (Castilian or the official language of a Comunidad
Autébnoma) are accepteitticle 219 LC foresees the translation to French and English of the
termsnvoboc atoria para | a presentaci-n de cr®dito
vency proceeding is part of a larger, droster setting; however, the information included
under such heading will still be drafted in one of the Spanish officiafjs Besides, foreign
creditors shall communicate their claims in Spamgshjency practitioreeare empowered to

ask them for a translatigsalt is disputable to what extent thetivities in which cooperation
materialize pertain to the proceedifaysl therefore are subjected to strict languageerequir
mentsys? at any rate, for the sake of efficieier language regimen shouldaséiexibleas

possibl&es

3.2.3 Valuable clarifications; precooperation orientations

According toArticle42.3EIR, 0 t fsenaycvehere appropriate, appoint an independent
person or body acting on its instructions, provided that it is not incompatible with tige rules a
plicable to themd6é. The figure of an independent
therefore itgegimen, how to appoint him, who should be informed about, whether the a
poi ntment can be contest edé6amew toa was addegne st i ons.
the field of insolvency, in which the skills of a mediator and knowledge of insolvengg:conve
the oOmediador concursal 6, bankruptcy medi ator .
choice of independent intermediaries in the seAséaé 43 EIR-R to themediadores congursales
their existence and (presumed) capaéiteesindertake i function should not be forgotten:
in this sense an explicit reference to them as suitable persons in the LC (or/fahdyin the
5/2012, de 6 de julio, de mediacion en asuntos civilegoyludreartiesme.
An express statement of the consegsent norcompliance with the duties imposed in
Article 41 ff EIRR (for instance: the liability of tivsolvency practitioneould be engaged
should he refuse to cooperate with the foiegpivency practitionepurt, or to ask them for
cooperation) auld effectively help to raise awareness about their existence.
The national lawmaker may be willing to engage in an advisory role. Such mission may be
fulfilled via the preambles to the articulated teses for instandeey 29/2015Preamble, n° I,

266 Article 33.1.9.9 LC, Article 219 LC.

2%"What exactly is compr i sed ingmaylbeidiscussed.e oper i meterdé of t he
268 See nevertheless Article 73, in the framework of groups of companies, on the language for the communication of

the coordinator and the IP (a common one may be agreed upon), and the coordinator and the court (the official la

guage ofhe court).

269 ey 14/2013, de 27 de septiembre, de apoyo a los emprendedores y su internacionalizacion.

210Whereas proper functions of mediation are probably not needed in the context of Article 42, the capacity to co

municate, the (presumed) knowledgedfniques and skills to act as an intermediary make of mediators appropriate

for the task.
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in fine where an explicit mention is made toPthicipios Generales para las comunicaciones judiciales
(sic) drafted by The Hague Conferérice.

3.3  To the national interpreter and authorities applying the law

Interpretation/application of the existing rules in the light of the obligations imn-
posed by the regulation and the underlying principlesthe implementation of the rules
the regulation does not necessarily require new ones at the national level. Sometioies an appr
priated, objeebriented interpretatioand application of already existing national provisions will
be enough; Horce rules may be given a further utility and serve the purposes-lobrcieiss
communication and cooperation.

In Spain the principles underlying the insolvency regime in fmee£803 set a Ikac
ground favorable to interpretations-poomrdination and cooperation. The Preamble of the LC
refers in several occasions to the flexibility of the insolvency proceedings; it also recalls that the
system O0concede admplia disereciorthleldd erc eb gjeccicio de csueaOomp
tencias, lo que contribuye a facilitar la flexibilidad del procedimiento y su adecuacién-a las circu
stanci as 22Besides, tha Preamtdeaarognizes the inspiration drawn froh the U
CITRAL ModelLaw, and explains the objective pursued by the rules chardesssitations
as follows: oOestablecer | a mejor codeaginaci -n
de la eficiencia econdmica en el tratamiento de estos fenédmenos, latityye aores de las
materias en las que con mayor relieve se pone de manifiesto la modernizacién introducida por la
reforma concursalo6. In the Ilight of it itds | eg
to apply already existing national isious with a view to facilitate the aim of theEIR

Examples

- Articlel1 90 LC enables the judge to switch bet we:
to the oOabbreviate procedurbardercasswhen f acul ty
useful for a better oodination with the foreign insolvency proceedifgs.

2711\What the value of the mention is, in particular whether it has any beyond that of exemplifying the topicality of the
subjectmatter, may be disputed.

272 |Interestig examples of flexibility can be found in the case law: see for ihstgac® de lo Mercantil nim. 3 de

Barcelona, Auto de 9 enerd2R1201M1 76 918, on the appointment of an admini st
interinamente las actuacionedaddeudora durante el plazo de vigencia de las diligencias preliminares, asi como fam

liarizarse con los datos y circunstancias de la compafiia para garantizar con ello la agilidad que permita en su caso y en

su dia tramitar un procedimiento abreviadoers t ®r mi nos que prev® el art2culo 190
court continues: OCiertamente no hay en | a Ley concursal
de un érgano interino de administracién conditesapoco hay una priblicion expre€ade ahi que se acuda a un
expediente de jurisdicci-n voluntaria para articular esa
2713See by way of example a domestic case of related proceedings (which according to Spanish insolvency law are to be
managed separatedly butioaor di nated f or m): 0a fin de garanti zar Il a t

procede la tramitacion de todos ellos por los mismos tramites [del procedimiento ordinario] al amparo del Article

190.1 LC, el cual faculta al juez a escoger el tipocddipiiento, sin perjuicio de la posibilidad de modificarlo en

cual quier momento en atenci - -n a | as Jugadodelo Bdrcamileima®s concur
de Barcelona, Auto de 27 marzédQMARLB1619.Some flexibility is algyiven to the German courts: see ad ex.

Section 5 of the Insolvency Statute.
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- The Autoopening the insolvency proceedings sets as well the competenceg-of the a
pointedinsolvency practitionéirticle21.2 LC). Specific mention to the duties arid fa
ulties to cooperate, communicates, with a foreign court are advisabked. ex., an
indication whereby thasolvency practitionehall cooperate with the foreign court,
and the extension/precautions to be taken into account when doing it.

- Foreigninsolvency practitioneare vestedith different functions or roles in theueg
lation, which make their classification a difficult end€a€aurts should be flexible in
their approach and try not to stick to-getermined national categories which may not
suit the EurfLamean regul ationds

- Following the general rule sefiticle131Ley 1/2000, de 7 de enero, de enjuciamiento civil,
Article 187 LC empowers the insolvency judge to enable working days and hours for
the practice of urgent measures for the sake of a good admmistrdt@insolvency
proceedings. The provision could be useful for the coordination of the conduet of hea
ings referred to iArticle42.3 EIRR.

- Rules enacted with a view to the managing of related insolvency proceedings of several
debtors should be exptal to ascertain their application (by analogy) to paradlel pr
ceelings against one single debtor in adroster situation. Examples are provided by
Article 27.8 LC on the appointment iosolvency practitiorserfor related insolvency
proceedings affeny several debto?s.

- A similar initiative should be undertaken in regard to the rules applying to camplex pr

ceedings , such Asticle3 1 L C, on the appointment of 0aux
Article31 t he appointment of aleviate the Hurdemnofehe del e g a
insolvency practitioneor to complement hisskills he oauxi | i ar del egadod

professional knowledge timesolvency practitionedacks himself. The provision is
meant to ensure both the economic and the legalittag of thénsolvency practitio

er. it could therefore be useful in the case of parallel proceedings, wihsodvirey
practitionemappointed for all of them is not familiar with the Spanish insolvency law.

274|nstructions in this regard can be made later as well. A French example is the initialivibwofahde Ldes

Saunidn a case of French (main) proceedingsdpéssamhjudicigisnd Spanish (secondary) proceedings foalquid

tion. The French couempowered the Frenafsolvency practitioner to present the sales plan approved in France to

both the Spanish court and theolvency practitioneBeeMartinez CasadcE | tratamiento de |l a insol
grupo de sociedades fAnaanocd®Berechm@snl,220E00do en Espafao,

275 For purposes such as appearance before the court: ad. ex., are legal counsel and representation compulsory for

them? As a ntter of fact it is unlikely that one single category fits all: the forgdyency practitioner equates

sometimes the natioriabolvency practitioner while in other cases his position is similar to that of a creditor, or of a

third party holding nevérte | ess a | egi ti mate interest (in the sense, for
de la Administracién de Justicia y funcionarios competentes de la Oficina judicial facilitaran a los interesados cuanta
informacion soliciten sobre el estaddadeactuaciones judiciales, que podran examinar y conocer, salvo que sean o
hubieren sido declaradas secretas o reservadas conforme a
276 The underlying logic is the same; asltizgado de lo Mercantil nim. 9 de Barcelona, Auto de 2AGnarzo 2013
20131619 said in a case of related insolvency proceedings,
concursales y encarecer innecesariamente | os gastos del c
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- Article 23.2 LC enables the insolvenayricto agree on giving additional publicity to
the Autoopening the proceedings as well as to further procedural acts, upon request or
ex officio, for their effective diffusion. In a broad interpretation the provision could be
used for supporting coopécst among the main actoiasplvency practitiorerand
courts) in crosborder proceeding¥.

34 To the academia

Gloss of the legal provisions with useful examples. Analysis of compatibility with
national systems Academia and legal literature should emgageeffort to understand the
new rules correctly. They should promote awareness about them, and support their proper i
plementation and application in the context of Beelmb e r |e§al systesn.6As example in
this regard is the wéthown study of P Busch, A. Remmert, 8- R¢ent oz,
nikation zwischen Gerichten in grenziberschreitenden InsolvaNasngeht und was nicht
g e 78 sfudying the correspondence between the ALI Principles and the German Insolvency
Act (as of 2010).

2171t should nevertheless beralled that the provision addresses the publicity procedural acts require for producing

the effect which is consubstantial with thembl{cidad proresal opposed to simply informing about them§3&e

Sala de lo Conternidhamistrativo, Se€€idBentencia de 28 marzdAMWOTX 2142). Accordingly it might not be the

more suitable basis for the purpose indicated in the text.

2718 Neue Zeitschrift fur das Recht der Insolvenz und Sanierung (NIZ), 20480 #dmitedly, in the light of the

post i on of the authors the pure daacademicd nature of this ¢
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C. Protocds’

Article 41 f. EIRR

1. Introduction

Ohe EIRR explicitly refers to PYwhichlgvlackdcoy oOagr eet
the common law insolvency pract#é&he vast majority of EU Member States have no or little
experience in the conclusion of insolvency protocols iFbomies casesinder the EIR 2000
they have been used in several major insolvency cases, incluSiegdthand Nortel Ne
worksgs2

Article 41(1))EIRR st ates that the cooperation between
any form, including the conclusion of agreeneents pr ot ocol s 6. Mor-eover, Ar
R provides for the oO0coordination in the approyv
cooperation between insolvency courts.

However,the EIFRR nei t her defines t he npotdomans o f dagr e
any cleacut rules on their content, conclusion, approval and legal effects. Except for Member
States that have implemented the 1997 UCITRAL Model Law ofb@udmsinsolvenci?
Member States lack, by and large, rules on insolvencylgrottely, bar and insolvencygra
titionerf6s associations have concluded bil ater a
protocols across jurisdictions. In that context, the Feanhan Protocol between therGe
man Deutscher AnwaltsverdlDAV) and der French Conseil National des Administrateurs
Judiciaires et des Mandataires Judiciaries (CRBAGMINe Frenchtalian Protocol between
the Italian Consiglio Nazionale dei Dottori Commercialisti e degli Esperti Contabili and the

" Georgia Koutsoukoy LL.M., Research Felldax Planck Institute Luxemboully; Matteo Gargantini, former

Senior Research Fellow Max Planck Inst@ammissione Naziale per le Societa e la Borsa, and LUISS University,
Rome

29 Eidenmiller A New Fr amewor k for Business Restructuring in Eul
Reform of the European Insolvency Regulation and Beyond, MJ 20 (2013),; M3CdTackeforming the

European Insolvency Regulation: A Legal and Policy Perspective, JPIL 10 (2014), 41, 57.

280 As to the origins of insolvency protocols @eer Communication and eoperation between insolvency courts

and personnel, International Company awdrfiercial Law Review 17 (2006), 120, 1Fla$chen/Silverntnoss

border Insolvency Cooperation Protocols, Te#i.Lind. 33 (1998), 587.

281Protocol Agreement for the Coordination of a Main Insolvency Proceeding with Secondary Insolvency Proceeding
Filed In Conformity With European Regulation N° 1338 Of 29 May 2000, available at: www.iiiglobal.org.

282Not published, see Brdurashiro, Crosborder Insolvency Protocol Agreements between Insolvency Rractitio

ers and their Effect on the Rights of reditors, p. 12 ff., available at:
https://www.iiiglobal.org/sites/default/files/BraunTashiroandBraunCBProtocols.pdf.

283Greece, Poland, Romania, Slovenia and UK.

24al nternational er Leitfaden f ¢r di e Zus Absohkissaanb e i t der G
Protokollerder Abstimmung zwischen Verwaltern von HauptinseluadzSekundérinsolvenzverfahren zu eimdog|
chen, die in Anwendung der Européischen Verordnung Nf2@B@&om 29. Mai 2000 erdffnet wurden.
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French ConskiNational des Administrateurs Judiciaires et des Mandataires Judiciaires
(CNAJIMJ) should be mentioned.

2. Legal Issues

21 OAgreements or protocol so

The EIRR does not <contain any definition of the
Article 41 ff. It seems ththe terminology used is broad enough to accommodate any form of
insolvency agreement, oral or written, generic or specific, binding-antlimg considering
possible discrepancies among national laws or prdeResstal 49 EIRR explicitly recogres
that agreements or protocols oOmay vary in formn
scope, in that they may range from generic to specific, and may be entered into by different pa
ties. Simple generic agreements may emphasise the needdoomoaton between therpa
ties, without addressing specific issues, while more detailed, specific agreements may establish a
framework of principles to govern multiple insolvency proceedings and may be approved by the
courts involved, where the natidas so requires. They may reflect an agreement between the
parties to take, or to refrain fromitak g, certain steps or actions©oé.

Al though this report does not distinguish bet
that the term o0dagtroe ecmoevnetrs 6biinsdiinngt eanrdrea-n ge ment s,

col s6 r ebfienrdsi ntgo anrornangement s2 | . e. gentl emends
22 Cooperation onot i ncompati bl e with the
t he pr o ccdlegalibase $06the conclusion of agreemes or
protocols

The EIRR does not provide for a direct legal basis for the conclusion or approvél of inso
vency Oagr ee méfnstead, the EIR statas that thé coriclusion of insolvency
agreements and protocols, as a form of cooperation| sto not be oO0i ncompati bl e
applicable to each of tR).€ougsrnayg @aperatenigtispda ( Ar t i c | «
proval, owher e nec e-R)slafollgws tharefiomtthatinsavendy2agr@ ) ( e) EI|

285Recital 49 EIRR.

286Under EIR 200HessEuropdisches Zivilprozessrecht (2010), § 9 paras 61 ff.

287 SeeHess/Koutsoukau Kronke/Melis/Kuhn, Handbuch Internationales Wirtschaftsrecht (2nd ed. 2017), Teil O
para 85; under the EIR 20G@roldingddie Koordinierung von Parallelverfahrexch der EulnsVO, in Clav
ra/Garber, Grenziiberschreitende Insolvenzen im ascbpn Binnenmarktdie EulnsVO, 133, 135; contrarivia
gano, in Bork/Mangano, European CiBsesder Insolvency Law, para 6M/Essel€rosshorder insolvency agre

ments: whaare they and are they here to stay?, in Faber et all (eds.), Overeenkomsten en insolventie (2012), p. 359,
376.
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ments or protocols are cateied insolvenaglated arrangemetitand, as such, are subject to
the cumulative application of the insolvency lewsfdri concUrafsthe parties involvéep
Consequently, it is a matter of sefori concufusach of the parties invol¢®do determine
whether or which parties are authorized to conclude an insolvency agreement or protocol, the
legal nature and the effects of insolvency agreements or protocols, the clamditidicgal
approval, or even the content and scopleegparticipaton r i ght s of t2e credito
The cumulative application of two or more insolvency laws may hamper the conclusioen of inso
vency protocoRks?
In the absence of implementation of the 1997 UNCITRAL Model Lamssiorder n-
solvencywhich explict ' y al |l ows for the oOapproval or i mpl
concerning the coordination of insolviency proce
culties in concluding insolvency protocols or agreements. To promote the use ofyinsolvenc
protocols or agreements, Member States are encouraged to disapply restrictive insolvency rules
or introduce rules on insolvency agreements or protocols, providing an explicit legal basis for
their conclusion. This could prevent complicated questidirgyrédathe validity of protocols
or insolvency arrangements, or even to the liability of the contracting parties.

288 Eidenntier Der nationale und der internationale Insolvenzverwaltungsvertrag, ZZP 114 (200ijeBAkgicle

7 EulnsVO, all issuesaidd to the opening, conduct and closure of insolvency procéeskngs usuallgdressed

in insolvency protocofsare subject to thex fori concurus. i nsol vency oOagreemedt or protoc
ered as contract under Rome | Regulatioce sinder Article 1(e) excludes company law issues from the scope of

that regulation. Contk&/esselSrossborder insolvency agreements: what are they and are they here to stay?, in Faber

et all (eds.), Overeenkomsten en insolventie (2012), p. 359, 377.

289 A choiceof-law clause in favour of the laws of the involved parties has been made, in different contexts, in several
insolvency protocols concluded outside the EU. See, for inBtaréegtrotocol (Ontario Court of Justice, Tiwro

to, Case No. 3277978 (20 December 1995), and the United States Bankruptcy Court for the Southern District of
New Yor k, Case No. 95 Hhedrockdds qf 2llOrarBactomrs relialé be digtribges )n ) : 0
cordance with the laws of the jurisdiction apprasiich Transactio@sfutherlll.1.b of the AIOC Corporation and

AIOC Resources Rftocol (United States Bankruptcy Court for Southern District Court of New York (Chief Judge
Tina L. Brozman), Case Nos. 96 B 41895 and 96 B 41896, (April 30 TR®8HmMSs cekoaciliation process shall be
administered in accordance with the procedural and substantive laws (both bankruptbaakdiptoy) gover

ing the respective case in which the Party is appointed wu
290 The application of thkex fori concursus prineipalid disregard the relationship between main and secondary
insolvency proceedings under the-RIRince secondary proceedings are not subordinated to the main proceedings.

291 As to the requirement$ the German insolvency law 8gauhTashiroCrosshorder Insolvency Protocol Agre

ments between Insolvency Practitioners and their Effect on the Rights of Creditors, p. 5 ff., available at:
https://www.iiiglobal.org/sites/default/files/BraunTashiroand&nCBProtocols.pdf;

Busch Remmert/Rutz/Vallender, Kommunikation zwischen Gerichten in Gissachreitenden Insolvenzen: Was

geht and was geht nicht, NZI 2010, p. 417 ff.

292 Under the EIR 2008lass/Herweig, Geimer/Schiitze, Europaisches Zivilverfaheshsr Art. 3 EulnsVO a.F.,

paras 65 ff.
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2.3 Content of an insolvency protocol: Derogation from the coordination rules of
the EIR-R?

In the absence of a comprehensive legal framewtrk& ooordination of crodsrder n-
solvency proceedings, U.S. or Canadian insolvency pi$tosoldly addressiter aliaissues
that are covered at EU level by the-RIRsuch as jurisdictional issues, the determination of the
insolvency estate ofeaci t he paral |l el proceedings, the inso
or be heard in parallel proceedings, the recognition of judicial decigtd@rsequently, it
comes as no surprise that most of the protocols concluded under the EIR 2040 desales
that were not explicitly regulated by the EIR 2000 or merely intended to specify the coordination
and cooperation rules of the EIR 288For instance, th8endprotocol focused on thelfo
lowing aspects: the practical means of treatingiigiés of the insolvent debtor and the-not
fication of the creditors; the verification of the lodged claims; the treatment of the assets of the
insolvent debtor (including the disposal of assets and the distribution of proceeds; and trea
ment of legatosts related with the opening of secondary insolvency proceedings, where the
debtords assets are not sufficient to cover the
In that context, the question arises whether and to what extent a derogation from the coo
dination rules of the EIR is possible. As a matter of principle, theREIR based on a nn
mum harmonization approach in the field of coordination oflsoodsr insolvency proake
ings. Therefore, involved parties may derogate from the coordirsionmypvided for in the
EIR-R through an insolvency agreement or protocol. This should be possible, undexthe follo
ing conditions: it is in the interest of maxi mi
debt ords busi ndasfer;the affdacted astate ere ®raskeean;ganphth@assu
principle, as established in the-RIRs not affected. In this context, the insolvency practitioners
must seek the formal or informal appabeval of tF
ity claims.

3. Practical Guidelines

It goes without saying that there are certain practical difficulties in concluding or adopting a
crossborder insolvency agreement or protocol, since interested parties may be concerned that
the protocol will not be ithe best interests of their creditors or will not be compatible with the
applicable insolvency |a&#sTherefore, the conclusion of crtssder insolvency protocols

293 CanuelUnited StatesCanadian Insolvencies: Reviewing Conflicting Legal Mechanisms, Challenges and Opport

nities for Cros8order Cooperation, J. @nBus. & L. 4 (2005), 8, 14.

294 As to the typical content ofgiocolsZumbroCrossb or der i nsol vencies and internation
11 (2010), 157, 161 f.

295 As to the need to specify the duty to cooperate under the EIR 20DMas@ommunication and amperation

between insolvency courts and perebimternational Company and Commercial Law Review 17 (2006), 120, 130.

29 See the threats to thehmafrotocol AltmanA Test Case in International Bankruptcy Protocols: The Lehman

Brothers Insolvency, San Diego Intél L. J. 12 (2011) 463,
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could benefit from national implementing measures or practice guidelines. As nagenal impl
menting measures are left to each national legislator, the following analysis merely aims at
providing guidelines to insolvency practitioners and courts for the conclusion and approval of
crossborder insolvency agreements and protocols under tHR, EfRwing on the relevant

past and current practice and considering the coordination regime of-BdrEtRafting
protocols,nterested parties are advikedhake use of the soft law instrumefitsiich as the

2009 UNCITRAL Practice Guide (see recitd|BBR?% as well as of the CoCo Guideli##és.

Several insolvency agreements or protocols incorporate the 2000 ALI Guidelinestsr Court
Court Communications in CreBerder Cases in their text, usually as an #¥nex.

3.1  Circumstances supporting the use of indvency agreements or prai-
cols

Protocols or insolvency agreements are a tool increasingly usedbioraeogsocad
ings. They are intended to create-gjaseific solutiod® in accordance with the applicdble
fori concurdasparticular, protocots insolvency agreements can facilitate the administration of
the proceedings, prevent disputes or conflicts between the insolvency practitionerd; reduce a
ministration costs and contribute to maximization of the value of the insolvengst Estate.
instance, in theEverfredase, the conclusion of an insolvency protocol contributed ta-an est
mate aggregate value maximization of320%.

Given that the conclusion of a protocol or insolvency agreement is costly and gequires si
nificant effort and timely neggitions, insolvency practitioners should contemplate their use,
taking into account several factors. Protocols or insolvency agreements might be of particular
i mportance, where the debtords assets are spre

297 As to he relevance of soft law instruments\VgesselBpwards a next step in crdesder judicial cooperation,
Insolv.Int. 27 (2014), 100, 103.

298 Available at: http://www.uncitral.org/pdf/english/texts/insolven/Practice_Guide_english.pdf.

299 Available at:
http://www.insol.org/INSOLfaculty/pdfs/BasicReading/Session%205/European%20Communication%20and%20C
ooperation%20Guidelines%20for%20Chmssler%20Insolvency%20.pdf. The ProtocolNiortel Networksas

based upon the CoCo Guidelines, see http://bobwessedd mlib/201505doc5cocaguidelinespplyto-nortet
networkscoordinatiorprotocol.

300 SeeSystedProtocol, Androscoggin EnBrgyocol, NortelProtocol (Nortel Networks Inc., Case No0-109.38

(Bankr. D.Del. 2009Madoff SecuriBestocolOrder Pursant to Sections 1526, 1527 and 105(a) of the Bankrutpcy
Code Approving Protocols By And Between the Trustee and the Joint Provisional Liquidators of the Madoff Secur
ties International Limited, Securities Investor Protection Corporation v. Bernard LinVestafient Securities Ltd.,

Adv. Pro. No. 08789 (Bankr. S.D.N.Y June 9, 200gh)maRrotocol, Exhibit C.

30t Insolvency agreements or protocols are better placed to provide case specific solutions than modetdaws or guid
lines, cfKamalnatiCrossBorder Insolvency Protocols: A Success Story?, International Journal of Legal Studies and
Research (IJLSR) 2013, 172, 173, 186.

302 Wessel€rosshorder insolvency agreements: what are they and are they here to stay?, in Faber et all (eds.),
Overeenkomsten émsolventie (2012), p. 359, 370.

303Cf. 2009 UNCITRAL Practice Guide on CsBssder Insolvency Cooperation, p. 28.
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particular comple®4 In addition, protocols or insolvency agreements are to be considered

where the debtords assets are intermingled (e.

been put in plac&k The conclusion of insolvency protocols might noheéappropriate a6l
tion, w h e sassets dnedimitdé®® bt or 0

In practice, the parties involved explain in the introductory part the case background as well
as the reasons that led to the conclusion of the agreement or protocol. For instatcaathe

protocot’r ef er s t o t heBaomMNeerd Ifrmgolav eGrcoys sPr ot ocol 6,

i nt egr at e dLehnmbusimessowhichfextendea across several jurisdintarding

such an explanatory part in an insolvency agreement or protdddhcrease the chances of
judici al approval of an insolvency protocol
objections before coui®

3.2  Negotiations

Insolvency practitioners are encouraged to engage in negotiations for the conclosion of pr
tocols or insolvency arrangements at an early stage of the proceedings, so as to avoid possible
disputes or unnecessary litigation. Protocols or insolvency agreements can be concluded even
prior to the formal opening of insolvency proceedings in a M8mk#4# for instance when a
provisional liquidator has been appointed or the initiation of insolvency proceedings-can be a
ticipated. However, early negotiations may result iflemdsle solutions or solutions that do
not correspond to the future needlthe insolvency administratitsh.

All in all, the timing of negotiations is dependent on the circumstances and needs of each
case. Interested parties may take into account all relevant aspects before deciding to enter into
negotiations for the conclusigham insolvency agreement or protocol. Depending onrtie co
plexity of a case, negotiations may last from several days to severéilfronthstance, in
the Lehman case, which is regarded as highly complex, the protocol negotiations were concluded
within seven months.

304 See for instance tiéadoff SecuriBestocol (and theehma®r ot oc o | (Notice of Debtor sd
Sections 105 and 363 oé tBankruptcy Code for Approval of a Gidseder Insolvency Treaty, Lehman Brothers
Holdings Inc. et al., Case No-XB555 (Bankr. S.D.N.Y., May 26, 2009)).

305See 2009 UNCITRAL Practice Guide on GBassler Insolvency Cooperation, p. 25 ff.

or

306 Berendmsolventie in het internationaal privaatrecht (2009),3. any case, the debtords asset

to cover the expenses of the conclusion or implementation of the protd2@0%se®CITRAL Practice Guide on
CrossBorder Insolvency Cooperatipn 25

307LehmaRrotocol, p. 3 f.

308|n the Nakasttase, it was the insolvent debtor that opposed to the insolvency protocol before Israeli courts, see
2009 UNCITRAL Practice Guide on CrBssder Insolvency Cooperation, p. 130.

309 RaykilWoutersCorporategroup crosborder between the United States & European Union: Legal & economic
developments, Emory Bankruptcy Developments Journal 29 (2013), 387, 419 ff.

310HessE-uropaisches Zivilprozessrecht (2010), § 9 paehiiékeDie Zusammenarbeit der Insmizverwalter bei
grenzuberschreitenden Insolvenzen nach der EulnsVO, WM 2005, 397, 401.

3112009 UNCITRAL Practice Guide on CrBssder Insolvency Cooperation, p. 26 ff.
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3.3  Authorization and parties to an insolvency agreement or protocol

Insolvency agreements and protocols should contain an introductory section on the parties
to the agreement or protoc8ince the EIFR does not provide a direct legal basithe co-
clusion of protocols or insolvency agreements and interested parties should rely omathe applic
ble insolvency law, contracting parties should determine the legal basis for the conclusion of an
insolvency agreement or protocol under the applicatitmal law. In addition, the parties
should state whether it should be approved by
formal requirements are neces¥ary.

Broadly speaking, the successful conclusion of &ardss insolvency agreemenpm-
tocol depends on how parties and courts involved deal with restrictive national rules or with the
lack of any rules on the authorization to conclude or approve such an arrafgeonamt.
stance, in caddakastt4andSendgdsthe involved insolvency ptisioners concluded a protocol,
which was subsequently appra¥yeespite the lack of a direct legal basis for the conclusion and
authorisation of a crebsrder insolvency protoadby Israeli and French Courts respectively.

Given that most of the natiahstatutory insolvency provisions of the EU Member States
fail to establish legal certainty as to which parties are entitled (insolvency practitioners, courts
etc.) to conclude insolvency agreements or protocols, interested parties are advised to consult
wi t h t h eommitteedeéfdrecentexidg into such an arrangement. It is noteworthy that in
theLehmanase, the signatories felt the need to sec
a nonbinding insolvency arrangement (protGéol).

3.4  Languageof the insolvency agreement or protocol

Insolvency agreements or protocols are to be drafted in a language to be determined by the
contracting parties at their convenience or in a language shared by all contractifig lparties.
use of the English langeaghould also be encouraged, in order to spare unnecessary translation
costs. However, in practice an insolvency agreement or protocol might be drafted in more than
one language (eSendandPione&rotocol, both in English and Fren#h).

312See for instance tMadoff Securilestocol, p. 7.
313|bid p. 29.

314 Order Approving Crosshorder Protocol, Granting Comity to Jerusalem District Court letter for Request, Setting
Damages for Intial Stay Violation and Granting Nuc Pro Tunc Stay Relief in Respect of Alleged Furtreer Stay Viol
tions, In Re Nakash, Ch. 11 Case Nd3-2484 (BRL) (Bankr. S.D.N.Y. May 23, 1996).

315|nsolvency proceedings before the High Court of Justice, Chancery Division of London, and before the Comme
cial Court of Nanterre (2006).

316 ehmaprotocol, para 19.
317Cf. CoCo Guideline 10.1.
3182009 UNCITRAL Praate Guide on Crod3order Insolvency Cooperation, p. 37.



Protocols 92

3.5  Terminology and interpretative rules

The legal systems of Member States differ significantly. As a result, the legal terms used in a
protocol may be read differently by the contracting parties or the competent courtsin the rel
vant jurisdictions. To prevent disputedhtaninterpretation of insolvency agreements and pr
tocols, insolvency practitioners should include definitions of the terms used in the protocol or
insolvency agreement. The Glossary in the Appendix of the ALI Il Global Principles for the
Cooperation ininternational Insolvency Cases could provide useful assistance. In practice, se
eral insolvency agreements or protocols make use of the Glossary of the 1995 HAdEross
Insolvency Concordat (eEyerfrest® Others contain a caspecific glossafyusually in an
Appendixd defining the terms used in the agreement or prétécol.

In addition, contracting parties should introduce interpretive rules to eliminate divergent i
terpretation and possible dispatéfnsolvency agreements or protocols incoripgrahodel
laws or guidelines usually provide that the guidelines prevail, should a discrepancy between the
protocol and the guidelines at#&everal protocols set out procedure for the prevention of
interpretative disputes. By way of illustrationNtineelprotoco$22s 't at es t hat 0t he U.
Canadian Court may in their sole, respective discretion, provide advice or guidance to each other
with respect to |l egal issues in accordance with

3.6  Determining the purpose of the insolvecy agreement or protocol

Contracting parties should determine the objective of the protocol or insolvency agreement,
with a view to promoting the coordination of the insolvency procegéihigemmon unde
standing of the goals of the proceedings could #er maximisation of the value of thelinso
vency estate and prevent interpretive disputes.

An insolvency agreement or protocol may specify a general framework on the coordination
of parallel proceedings and the efficient administration to the bea#fineblved parties or
also specific goals. For instance36GNETWORK$®rotoco#?s states that the contracting-pa
ties intend to 0(a) har moni ze and coordinate a
promote the orderly and efficient administmadf the Insolvency Proceedings to, among other
things, maximize the efficiency of the Insolvency Proceedings, reduce the costs associated
therewith and avoid duplication of effort; (c) honour the independence and integrity of the

319Everfregirotocol, p. 3.

320SeeB60NETWORK$rotocol, Appendix A (360Networks Inc., Case Nol1®221, (Bankr. S.D.N.Y. 2001) (New
York 9 British Columbia)).

3212009 UNCITRAL Practice Guide on Gr8®rder Insolvency Cooperation, p. 27.

322 Madoff Securijiexocol, p. 5.

323Norteprotocol, p. 12.

R4ZumbroCrossb or der insolvencies and international protocol s, B i

325 36ONETWORKSrotocol, p. 1 ff. Similar provisionsncbe found in several protocols, see for instystech
protocol, p. 2Norteprotocol, p. 3AIOC protocol, p. 3
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Courts [...]; (d) pront® international cooperation and respect for comity among the Courts, the
360 Group, the Committees, the Estate Representatives and other creditors and imterested pa
ties in the Insolvency Proceedings; (e) facilitate the fair, open and efficient admifisira
Insolvency Proceedings for the benefit of all of the creditors of the 360 Group and pther inte
ested parties, wherever located; and (f) implement a framework of general principles to address
basic administrative issues arising out of thelwms and international nature of the Ihso
vency Proceedings©é6.
Other insolvency agreements or protocols may provide for specific coordination measures
or determine the goal of the parall el proceedi
busines)32é The Madoff Securifestocol3?? for instance, aims at the coordination, efficiency,
communication among representatives, the information and data sharing as well asdhe identific
tion, preservation and realisation of asset&vidréregitotoco28pr ovi des t hat o[t ] o t
permitted by the laws of the respective jurisdictions and to the extent practicable, the Interim
Receiver and the Debtors shall endeavor to submit a proposal in Canada and a plan of reorgan
zation in the United States subsdlgtsimilar to each other and the Debtors, the Integim R
ceiver and the Trustee shall endeavor to coordi

3.7 Issues to be addressed in insolvency agreements or protocols under
the EIR-R

Insolvency practition® might specify their duty to cooperate under theREdRaddress
issues left open by the Regulation in an insolvency agreement or protocol. It is noteworthy, that
under the EIR 2000, the contracting parties ilsémelprotoco$??0 h a [ d ] comd to under

that the (EC) regulation establishes very gener
means of functioning which would allow for the efficient coordination of the two insolvency
proceedingsd was neces s airsyor protoepls aird at preventing , i nsol

future litigation between insolvency practitioners.

The following analysis relies on a closer examination of the issues addressed in agreements
or protocols concluded in the context of major dvosder insolvency, codsring also the
current coordination regime of the ERR

3.7.1 Communication

Agreements or protocols typically address the information sharing and commueication b
tween the parties involved, in particular the means of communication and the langunage of co
muncation, which are subject to possible limitations under the applicable laws.

3262009 UNCITRAL Practice Guide on Cr8ssder Insolvency Cooperation, p. 36 ff.
327Madoff Securjiexocol, para 1.2.

328 Everfregiotocol, para 13.

329Sendprotocaol, p. 2.
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As regards the communication between Courts, the current practice variesr-Several a

rangements refer to 00 ALICourtto-Court Communications in CreBerder Case&?

Others povide for case specific means of communication. For instaridakéstprotocos!

requires courts to cooperate to the maximum extent possible in order to avoid conflicting rulings
through the insolvency practitioners or and/or via telephonic confénethegMatlaclcases?

the contracting parties appointed an intermedi
entrusted with the task of delivering information/reports to the courts involved. The
360NETWORKS®rotocol allows for joint hearingsween the insolvency cous.

As to the communication between the insolvency practitioners, agreements or protocols
usually determine the formal aspects of that communication. In fact, some of the pnotocols co
tain detailed provisions on the language, damsn(@nail, telephone, meetings in person) and
the frequency of the communicatiém.

In practice, insolvency agreements or protocols adopt diverging approaches asito the conf
dentiality of communication. Depending on the applicable law, confidelatiedéyg may affect

the position of 3%he creditorsd committee.

372 Preservation of the debtords assets

Contracting parties should agree on information exchange in order to identify the insolvent

debtords assets or coor dihaiasbleency dstate. Mhehendnf or t s i n
protocoféc ont ai ns a | engthy I ist of measui-es ai ming
tion, the said protocol provides for the insol\

to maximize the value of ess for which multiple debtors (members of the same group of
companies) have an interest.

373 Noti fication of the debtorzs creditors

The EIRR aims at enabling creditors to lodge their claims in parallel insolvendy procee
ings (Articles 45(1), 53 and 55HRRinter alihk hr ough a standardized form
of c¢cl ai msé. I nterested parties shoul ® be notif
ceedings by the insolvency court or appointed insolvency practitioner, so that theylenith be
lodge their claims (Article 54(1) B In order to meet that obligation, insolvency pragtitio
ers may specify in insolvency agreements or protocols the modalities of that notification: the

330Cf. Madoff Securipiedocol, pareb.

331Nakaslprotocol, para. 4.

332Matlack Systeins., Case No. @11114 (BankD. Del. 2001).
333360NETWORKS$®rotocol, p. 3.

334 See for instance the detailed provisionsed¥iimhattan Investment grotatol, paras.-P2 (United States Ban
ruptcy Court for the Southern District of New York, Case NeKO@2P(BRL) and @®921(BRL)).

335See 2009 UNCITRAL Practice Guide on CBmssler Insolvency Cooperation, p. 84 ff. witther reference to
the diverging practice.

336ehmaprotocaol, p. 6 ff.
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time limis for lodging a claim under the applicable lawsettadtips related to those tinme- li
its; the bodies empowered to accept the lodgment of claims; and whether creditorsishould ind
cate whether their claim has a privileged status or not.

374 Lodgment of the creditorsd claims by insol

Insolveng practitioners are equally allowed, under circumstances, to lodgeattaady
lodged in their proceedingf concurrent insolvency proceedings (Article 45(2REIRsd-
vency agreements or protocols may contain specific provisions, in oralglettherpractitic
ers of parallel proceedings to lodge the claim lodged in their procedure in the concldrrent inso
vency procedures. For instance, insolvency practitioners may assume the obligation to notify the

other insolvency practitioners of the timeni t s f or the | odgment of the
Article 45(2) EIRR. Insolvency practitioners may also undertake, for the lodgement of claims, to
i st the creditorsd claims that are already |

amountof the claim as well as the status of the lodged claims, i.e. whether the claims proven by
judicial decision or documents with evidentiary value.

375 Verification of the debtorods | iabilities

In addition, insolvency agreements or protocols should contsinrriles verification of

thedebtobs | i abilities, given the possibidity of mt
itor or the insolvency practitioner, Article 45(1) and (2REIRor instance, ti&endproto-
coB37provides for the independergvy i f i cati on of the debtords |iab

applicable law in each proceeding. However, in order to avoid multiple payments to the same
creditor in one proceeding, the said protocol requires that both insolvency practitioners double
che& whether, a claim lodged by the insolvency practitioner in the parallel proceelding has a
ready been lodged by the creditor of that claim.

3.7.6 Administration of the insolvency estate

Protocols or insolvency agreements usually contain provisions on theraitmimitthe
insolvency estate. As a first step, insolvency practitioners may commit themselves to provide a
list of the assets that are covered by their respective proceedings within a certain time limit. In
addition, they might agree to propose infdymathin a certain time limit their proposal for the
realisation of the assets or the restructuring of the business company. In that contelxt, the inso
vency practitioner may address several issues such as the treatment of executory contracts, the
possibldiquidation of assets or the post commencement financing and the restructuring of the
debt or 0% busi ness.

337Sendprotocol, p. 5.
3382009 UNCITRAL Practice Guide on CrBssder Insolvency Cooperation, p. 66 ff.
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The Sendprotocol provides again an example of cooperation on the liquidation of assets
under the EIR 2000. In particular, the insolvency praetigimf the main proceedings had
committed not to request ther®nth stay of the liquidation in the secondary proceedings. In
exchange, the French liquidator committed not to liquidate the assets covered by the secondary
proceedings during then®nth peiod. This agreement aimed at enabling, at a later stage, the
gl obal transfer and sale of the debtords asset
transfer of the assets covered by the secondary proceedings was made contingent upon the

Frenchinsbvency courtdés approval

3.7.7 Preventing conflict of powers among insolvency practitioners

With a view to preventing overlapping or conflicting actions of the insolvency practitioners,
contracting parties should also insert provisions on the delineatiomsblirency practito
ersd power s, e.g. with regard to avoidance act
insolvency estate. Such provisions could mitigate the risk of parallel litigation or irreconcilable
judgments as to the allocation ofagset to a certain insolvency estate, given that according to
the CJEU ruling iNorteb39the courts in both states where main and secondary insoleency pr
ceedings were opened have concurrent jurisdiction on this matter.

3.7.8 Distribution of the proceeds

Article 23(2) EIRR purports to ensure the equal treatment of creditors. According to that
provision, a creditor which has obtained a dividend on its claim shall share in distributions made
in other proceedings oonl y wjorg haee, icthosedothéror s o f
proceedings, obtained an equivalent dividendo.
may specify how proceeds are to be distributed to creditors. For instance, insolvenay practitio
ers may commit themselves to submia# distribution plan within a certain time limit to the
insolvency practitioners of the parallel proceedings, in order to safeguard the principle of equal
treatment of the creditors. Should other involved insolvency practitioners not objectto the di
tribution plan, the insolvency practitioner concerned should be allowed to proceed sith its di
tribution plan. After the distribution of the proceeds, insolvency practitioners should provide
each other with a complete list of the creditors that have recsha@ of the proceeds, spec
fying also the exact amount distributed to each crgélitor.

3.7.9 Conflict-of-lawsissues

Articles 7 ff. EIRR provide for a comprehensive set of cordfithws rules for cross
border insolvency cases in the EU. However, confrpetities may wish to determine the law

339 Judgment ilNorteNetworks>-649/13, ECLI:EU:C:2015:384
340Sendprotocol, p 8f.
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applicable to certain transactions, where the cofflists rules of the EIR fail to provide

sufficient clarity. The same applies to (protected) transactions/assets are subject to the law of
third countries, whe insolvency proceedings have been initiated, given the limited scope of the
conflictof-laws rules of the EIR.

3.7.10 Costs of theproceedings

Contracting parties may also reach an agreement as to the allocation of the costs of the i
solvency proceedings,particular the costs incurred by the insolvency practitioners during the
implementation of the protocol and/or the remuneration of the insolvency practitioners. In
allocating the costs, contracting parties should take into account the circumstahceasef eac

and in particular, the debtorodés assets in each
The CoCo Guidelin®st at e t hat o[ o] bligationsd-incurred
ings and the I|liquidatords fees arnewhishtheded fr om

|l iquidator is appoi nt ed &anhaitdaniingestpantgratetol}F| e was f o
which allocated the costs incurred by each insolvency practitioner to the proceedings in which
the practitioner has been appointed. In additioteruthe CoCo Guidelirtésthe costsni-
curred by the main insolvency practitioner prior to the opening of secondary insavency pr
cealings, which are related to the assets that will bedbyethe future secondary pratee
ings, will be funded, in prin@pby the estate of the secondary proceedings.

However, the CoCo Guidelines do not address the issue of the cost allocation, g+en the a
sets of the secondary insolvency proceedings are not sufficient to cover the cost®-of that pr
ceedings. In such casesyduld be appropriate to allocate these costs to the assets of the main
insolvency proceedings, if the opening of secondary insolvency proceedings was requested by the
main insolvency practitioner. For instanceSémelprotocol under the EIR 2086 stded that,
in the absent of sufficient assets in France, the costs of the French secondary ineelvency pr
ceedings initiated by the English insolvency practitioners, should beSpaideby s et s , das an
expense of the administration in Englandé¢.

3.8  Legal effects and effectiveness of insolvency agreements or protocols

For the sake of clarity, contracting parties should determine whether the insoleency prot
cols or agreements have a binding effect upon the parties (usually insolvency pré#gttioners),

341CoCo Guideline 11.1.

342Manhattan Investmentgfotatol, paral4.
343CoCo Guideline 11.2.

344Sendprotocol, p6.

345 Cf. Madoff Securigiestocol, para. 126 (Thi s pr ot oc ol shall be bindeéng on, and
s e nt adspestiee ssuiccessors and assigns, including any liquidator subsequently appointedl averpistalL

1230 Each Representative represents and warrants to the ot
Protocol is within its powerandamthi t y, except to the ext)ent that Tribunal a
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merely stablish anebi ndi ng framewor k for Cc o#spgakimgat i on ( g€
into accounpossible limitations and liability concerns under the applicable insolypamtigdaw. Contracting
should also determine the conditions precedent to thévefiess of the protocol or insalve

cy agreement (court approva¥, approval of the ¢
l nsol vency practitioners are advised to seek
approval and, possi bl ymmiteeuaderanatipnal taw, ®vden imdaset he cr e

where the agreement or protocol has abiruting effect, so as to avoid possible liability
claims48

3.9  Flexibility of insolvency agreements or protocols

Contracting parties should safeguard flexibility of protocoisobvency agreements, by
stipulating that they could be modified in order to accommodate unforeseen events or changing
circumstances. This is of particular importance, since protocols or insolvency agreements are
usually concluded at an early stage, edmnacting parties have no insight in the insolvent
debtords financial situation, and cannot anti ci

Amendments are possibly subject to constraints under the applicable insolvency law or to
additional requirementsdalown in the protocol or insolvency agreement (e.g. court approval,
approval of the credit orLehthapmtocoitis t atees etlcat . OFY}
Protocol may not be amended, waived,yar modifi
party to be bound, and where applicable, approved by the Tribunal with jurisdiction over that
partyo.

3.10 Safeguards

Protocols or insolvency agreements i-must cont
ty/public policy®and nors i gnat or i e std undeuthesapplicableilaw.e6Such clagides
usually serve only clarification purposes.

346See for instancgendprotocol, p. 241t i s not i ntended ) Lebmaproteed,p.€dlan bi ndi ng p
recognition of the substatntive diffrences among the Proceedaagh ijurisdiction, this Protocol should not be
|l egally enforceable nor impose i mpose on Offi aoi al Represe

sistent with or that might conflict the duties or obligations to which the Official Rapvessnsubject under the

applicable law or (ii) that are notin the interdsttoe de b ).or 6s est at e

347Cf.NortePr ot oc o |l , p . 11 (0This Protocol shall become effecti
the Canadian Courtéd).

3482009 UNCTRAL Practice Guide on CreBsrder Insolvency Cooperation, p. 32 ff.

349] ehmaprotocol, p. 10, para 12.1

350 Wessel€rosshorder insolvency agreements: what are they and are they here to stay?, in Faber et all (eds.),
Overeenkomsten en insolventie (2042359, 366ee for instance, the public policy exception iAIDE Proo-

col, 11.I: oNothing in this agreement shall prevent the Bankruptcy court and the Swiss court from refusing to approve

or take an action required by this agreement, if suchveatilohbe manifestly contrary to public pélicy
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3.11 Dispute resolution clauses

Contracting parties should include dispute resolution clauses for disputes arisiray under pr
tocols or insolvency agreements. A survey ofgatetor insolvency agreements concluded in
major cases reveals that dispute resolution clauses vary considerably.

Several arrangements require that the contracting parties take all possible steps in order to
reach an owbf-court settlement, before bringia dispute to the court(s) having jurisdiction
under the agreement. Should all efforts fail, contracting parties may bring the dispute to the
court(s) having jurisdiction under the agreet¥ient.

Other protocols or insolvency agreements allow contraatitesgo refer all disputes d
rectly to the court designated under the agreement. The court seized of the dispute might then
be required to consult or seek a joint hearing with another court. For instance the
360NETWORKS®rotoco#2s t at e s : 0rg itoghe terms, ytent @ hpaplication of this
Protocol may be addressed by interested parties to either the U.S. Court, the Canadian Court or
both Courts upon notice as set forth above. Where an issue is addressed to only one Court, in
rendering a deterndtion in any such dispute, such Court: (a) shall consult with the other Court;
and (b) may, in its sole discretion, either: (i) render a binding decision after such consultation; (ii)
defer to the determination of the other Court by transferring the, imattdole or in part, to
the other Court; or (iii) seek a joint hear:i

3512009 UNCITRAL Practice Guide on Cr8ssder Insolvency Cooperation, p. 46 with further references.
352360NETWORKSprotocol, p. 9.

ng
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PART 3:INSOLVENCIES OFGROUPS OFCOMPANIES

Vienna

Articles 56 ff EIR-R

A. Introduction

After the EIR came into force, it was frequently pointed out that the iRaedualid to
provide for express rules on insolvencies of groups of companies. This is indeed true. However,
one must not ignore the impact the EIR had on group scenarios even without containing such
express rules.

The EU | egi sl at o ack af epecHfi¢ rdles deakhg with grous niRd s |
panies as an obstacle to the efficient administration of the insolvency of members af a multin
tional group and to the successful restructuring of the group as a whole. The reform is based on
a Opr ocoerdduirnaalt icoon6 approach which resp-ects each
ty353Moreover, the legislator adopted an approach which can be described as both cautious and,
unfortunately, very bureaucratic. One might say that the reform mainly sucosredddgn
additional Articles containing express wording on group cases and, therefore, accomplished a
symbolical and political rather than a practical goal.

The following sections will focus on key reform issues having an impact on the insolvency
of groupsof companie®d4 the jurisdiction with respect to insolvencies of groups of companies
(1), the coordination between insolvency proceedings relating to group members (Il.) and the
provisions specifically introdéaci{(hgl sh. cAaddiedi ¢
ly, conflict of laws issues relating to corporate insolvencies will briefly be touched upon, although
they are not specifically affected by the reform (1V.).

* Univ-Prof. Dr. Dr.h.c. Paul Oberhammer (Vienna); UnivProf. Dr. Christian Koller (Vienna) Univ-Ass.

Katharina Auernig(Vienna)Mag.Lukas Planitzer(Vienna).

/C T . Recit al 54. Consequently, a Osubstantivei-consolidati
ous reasons.See also Article 72(3) ERRprovidng that the group coordination plan shall not include recormamend

tions as to any consolidation of proceedings or insolvency estates.

354 According to Article 2 no 13 EIR giup of companiesse ans a parent undertlkking and al
ings. Aticle 2 no 14 EIRR f ur t h e paredteifidertadénga sa aon undertaking which contro
indirectly, one or more subsidiary undertakings. An undertaking which prepares consolidated financial statements in
accordance with Directiv®@13/34/EU of the European Parliament and of the Council shall be deemed to be a

parent undertaking.
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B. Jurisdiction with Respect to Insolvencies of Groups of Companies

One of themain objectives of the reform was the implementation of new rules regarding
the clarification of the COMI concept and the prevention of allegedly abusive forum shopping.
These provisions are of particular importance with respect to the coordinatiop ofsgrou
vencies and will therefore be discussed in the following subsections on the determination of the
COMI of a member of a group of companies (1.) and on @@ddation (2.). Another innav
tion introduced in the framework of the reform is the definitibn o0 gr oup of compani
Article 2 nos 13 and 14 ER which will be dealt with at the end of the section (3.).

1. Determining the COMI of a Member of a Group of Companies

1.1  Legal Framework

The question whether Article 3 EIR allows for the coordinatimsaféncies of groups
of companies by concentrating all (main) insolvency proceedings relating to different members
of the group in one jurisdiction, thereby creat
guestions in practice.

The reform aims teefine the COMI concept by including a definition in Article 3REIR
whi ch, i n essence, corresponds toRthoedayds Recit
ords cent r e shalfbe theaplace whenetthe debtsr tonductothefatniméereats on
a regular basis and which is ascertainable byéhird parties

In addition, the new provision curtails the presumption enshrined in Article 3(1) subpara. 2
EIRR according to which the debtmprahsy 6GOMIle gii stleaa
of fice. | t shoul d, however, accordi ndperet o0 Reci t
the companyds central administration is |l ocate
where a comprehensiveaiseésdl the relevant factors establishes, in a manner that is ascertainable by thir
parties, that the company's actual centre of management and supervision and of the management of its
located in that other Membe@r State.

Furthermore, theresumption shall only apply if the registered office has not been moved
to another Member State within the thmeenth period prior to the request for the opening of
insolvency proceedigsl t i s said to be the pdragulens@ of thi s
abusive forum shoppiAg we will show below, this is, however, incorrect.

355Recital 28 highlights that special consideration should be given to the creditors and to their perception as to where
a debtor conducts the administratbits interests when determining whether the debtor's COMI is ascertainable by
third parties.

356 See Article 3(1) subpara. 2 second sentend®.EIR

357Cf. Recital 31.



Insolvencies of Group of Companies 102

1.2 Recommendations and Guidelines

1.2.1 Recommendations

The concept of the COMI is an obvious and effective tool for the improvement éf coord
nation i n gr ougvencies.fThedcaoroppaa legisatwrdefrainedsfrom creating a
real ogroup COMI 6. It did, however, inncorporat
terediein the EIRR 35 The reform, thereby, provides a sufficient basis for a flexible approach
takinginto account group COMI considerations in order to improve the coordination-of inso
vencies related to different members of a corporate 3gtduphat sense, it allows a further
development of the court practice which has emerged after the EIR caareantodrder to
obtain an even better coordination of group cases.

The new Recital 30 highl i gcéntrad admihistraticniarglisi f i c an c
pervisibon a n d marfagemdneof itd idterests t t her ef or e, edodrforeai t caut i c
more oOhead officed or oOomind of managesnentd or i e
sible to locate the COMI of a subsidiary company at the COMI of its parent companlg-(or anot
er group company). We believe that future revisions BfRh&hould make additional steps in
this direction, e.g., by including such wording into the actual text of the EIR and by providing a
broad definia&aioampéany d®e Ot emitnarral f yaidnng nti ksa tr att h e nn
this concept liesihhe o0l ocati ond6 where major decisions o
(and not mere decisions relating to the@dgy business administration). The future develo

ment not only of CJEUOS, but al so of®rtonati onal
identify other aspects which might play a role in this respect.
I n order to safeguard the interests-Rof the su

requires the place where the debtor conducts the administration of his/her interestssto be a

tainable by third parties. In other words, it must be ascertainable by creditors where essential
management decisions, e.g. relating to operational strategy or the financing of the company, are

i mpl ement e dasceridindble d d hsat n @tthe oneditors mush lmave actual

knowledge of such facts, but must only be in a position to obtain the relevant information by
reasonabl e inquiries. &mioidtratienrotimaress reuwli ch gn otf K e
undermined by the wording of (né€écital 28 which states that in the event of a &Biff] it

may be required t otheinewflacation fromhvehichcthre elebiortisocars/ingoofit itsod
activities (¢é), for exampl e by respadence,@rbgtt ent i
making the new location public through other appropriate means

358 CJEU,CaseC-396/09, Interedijudgment of 20 October 2011, ECLI:EU:C:2011:671, 5. seqq; see also

CJEU, C191/10,Rastelljudgment of 15 December 2011, ECLI:EU:C:2011:838, para. 34 et seqq.

359 Cf. Recitals 28 and 30. Moreover, Recital 13 of Regulation No 1346/2000, which is included in Asfii¢le 3 EIR

already formed the basisfot he CJEU®s i nterpretation of IntAreddasec| e 3 of Re
Thereby, the CIJEU has departed from his earlier approach expres®etdG4,Eurofogjudgment of 2 May 2006,
ECLI:EU:C:2006:281, para. 36 et seq.

360This seemstbe acknowledged by Recital 53; for a more critical assessibielensegl|dviaastricht Journal of
European and Comparative Law 20 (2013) 133, 145.
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Furthermore, it has, in principle, of course to be accepted that the drafters ofRhe EIR
were of the opinion that preventing abusive forum shopping is an importanoipielctive.
According t o Rec shouidlcontai®a numbbref siRegupnuds aamed ab-preventing frau

ulent or abusive forum shopping t i s, h o w eafeguadgds aur nec | eexaarc twhyi cnhe adn t
and under what circumstances forumghp i ng i s fraodolehs iad elbduside én d

whet her these terms are used i ndbesibec masn geuachhl v o
according to the opinion of the drafter of the recitals. Recital 5 suggests that a transfer of assets
orjudc i al proceedings fr om on ¢ oldenramere favBurabld legalt o an

position to the detriment of the general body of creditoés (faumashoppthg)be aw oi ded. Al
ever, is of little help as moving a business toarnddgmber State will usually be caused by the

objective of gaining advantages and, of course, will always affect the position of its creditors to

some extent. Moreover, we believe that on the one hand, the dangers and detriments of such

COMI shifting wer@verestimated in the legislative process. On the other hand, one must bear

in mind that restricting businesses from mobility within the Union always touches upon the
freedoms guaranteed under primary law. All in all, we believe that the actual pfa¥isions o

EIR-R should be the basis for dealing with this aspect, and not the vague representations made

in the recitals.

1.2.2 Guidelines

Guideline 1: Determining the COMI of a member of a group of companies

A court examining@x offici@ccording to Article 4 EIR) whether it has jurisdiction to
open insolvency proceedings with regard to a member of a group of companies will have to
determine the respective group memberds COMI . V
account whet her cenbladmpistratorpi snelmbea tdesd 0i n a Membe
than that of its registered office. In such case, the presumption enshrined in Article 3(1) subpara.
2EIRR, according to which the debtor dss-COMI i s |
tered offce, may be rebutted if (i) a comprehensive assessment of all relevant factors shows that
t he c o mgualrcgniesof ntanagement and supervision and of the manageioett of its interests
ed in that other Member State and (ii) such centre (cfjenaeradt and supervision) is ascertai
able by third parties (see Recital 30). Such assessment heavily depends on the facks of each ind
vidual case. Relevant factors may, however, include:

- where the bodies responsible for the management and supervisiompdiray aret
cateds!

- where the management decisions of the company aréizkparticular, if important
decisions going beyond the-ttagay business of the company are generally taken at
the level of a parent (or other group) company;

361See judgment in CJEU386/09,InterediECLI:EU:C:2011:671, para. 50.
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- theplacewheste ci si ons relating to contracts cruci

- the location where financing was organized or authorized, or from where th@-cash ma
agement system was run;

- the places from which (and in which) the debtor is carrying otivites@nd theot
cation of the primary ass#&oth, however, only in connection with other factors;

- information regarding the factors set forth above that was communicated to creditors by
way of commercial correspondence or othetttise;

2. COMI-migration

2.1  Legal Framework

In the wake of the reform process there has been an extensive debate on whether the EIR
should contain provi s i-tamstrs.Jhealacisiontofithe Guropeam usi ve od
legislator to provide an exemption from the presumptiomtha¢ debt or 6 s COMI i s |
the place of the companyds regi sReandae of fi ce t |
derstood in that context. According to the new Article 3(1) subparaR2 tBERpresumption
shall not appl isterédfoffice has beenomoyed to gnbther Meeber State in
the three months preceding the request for the opening of insolvency proceedings. As we will
show bel ow, this provi si abosjde Wawlaente COMHoe ki hot a
ing, butonly becomes relevant in situations where the COMI was not (yet) moved to another
Member St ate. It i s not about oOabusived or ofr
COMI simulation.

2.2 Evaluation

In the light of the foregoin§Questions 34 and plestions were included in gtady's
questionaire3ss Summarizing the results fmth, it can be said that the vast majo@tya4: 80
%, 16 Pers; Q 35: 90 %, 18 Pefgarticipants is not concerned about problems that could
arise in practice as a resfilthe exemption from the COMI presumption under these specific
circumstances.

362See CJEU,-B96/09,Intered ECLI:EU:C:2011:671, para. 50.

383See Recital 28; CIEU3@6/09,InterediECLI:EU:C:2011:671, paba.

364See Recital 28.

¥Q 34: Do the provisions characterized as Osanfleguards ai
Recitals 28 to 31 BRR in particular the exemption from the presumption in favour of the place of the registered office included
Article 3 EIRR, in your view, raise practical problems with regard to insolvencies of groupses tmmgamgsynQ 35: Do

from the presumption in favour of the place of the registered office indRidad/ouAriiete, 3aE4& practical problems with

regard to insolvencies of groups of companies?



Insolvencies of Group of Companies 105

In their individual comments, the participants spediftedalidhat

- both the groupds discipline as well as the
related tahe COMI notion;

-these rules are more procedur al t han subst a
COMI 6, it should be easy to demonstrate t heée

oOpresumptioné;

- the exemption does not necessarily want to prel@dtiens of the registered offices
but it aims to protect creditors and third parties; where a shift is made without any harm
for these groups of stakeholders, there should be no problem;

- the actual underlying problem is that there is no group COMhas suc

- Several commented that this is a workable solution and will be dealt with appropriately
in practice.

2.3 Recommendations and Guidelines

2.3.1 Recommendations

In its Article 3(1) subpara. 2, the revised
by providing fora new threenonthsperiod. However, the added value of this amendment
seems questionable. The relocation ofs-a company
fer its COMB®BY t he same token, the transfer of a c¢co

require relocating the companyds reRmestlyered off
prevents the court from relying on the presumption under Article 3¢(R) \Elien examining

its jurisdiction €x officiaccording to Article 4 EIR) and determinng t he debtor ds C
Therefore, a debtor applying for insolvency within said time limit has to prove to the court that

he has actually moved its COMI to the respective Member State. Therefore, this prevision ca

not be understood as an indication thatdtteb t o r Oabusivelyd6 relocated
when a request to open insolvency proceedings is filed within three months after such relocation.

On the contrary, the fact whether the shifting
standard isot relevant at all here. If the creditor can prove that it actually moved its COMI to

anot her Me mber St at e, t his is the basis for tr
irrespective of allegati ons ades motaaball prevént As a c
whatever kind of oOabusived COMI shifting, but (

COMII shifting alleged by the creditor did not really take piaespective of whether the i

366 Cf. Steffeln Minchener Handbuch Gesellschatst, VI (2013% 37 margin no. 2th addition, a change in a
company®6s registered office is generally conse-dered | ess
cause it can only be undertaken on the basis of the rules adopted by theSM&ratie implement the tentimeo

pany law directive on crdssrder mergers; dtidenmilldflaastricht Journal of European and Comparative Law 20

(2013) 133, 145.



Insolvencies of Group of Companies 106

correct representation that the COMI slifted is based on abusive or fraudulent behaviour or
not. Accordingly, the only O0abusedé6 thtts provisi
or relies on the presumption under Article 3(1}RENAthin three months after the relocation
ofthecopanyds registered office although the COMI
place. On balance, the amendment should therefore not have a significant impact on COMI
transfers undertaken with regard to insolvencies of groups of companies, a.¢o ineorelfit
from a certain restructuring regime.
We believe that it cannot be excluded that this provision will cause problems in practice
such as: a delay of a companyds filing for i nsc
legal certaintynd procedural delay based on the complicated situation arising fromsthe nece
sary establishment of the relevant facts; expectations of new creditors might be frugtrated. Ho
ever, such concerns have only been shared by some (20%) of the answers vidsctinatdica
the impact of this new rule is (correctly) not overestimated already today. All in all, it might turn
out to be just a harmless piece of symbolic legislation. Nevertheless, we suggest taiclosely eval
ate the effects of this new provision in pradfter the coming into force of the revised EIR
for a period of about two or three years.

2.3.2 Guidelines

Guideline Biterpretation of the exemption from the presumption in favour of the place of the registered of
Article 3(1) subpara. 2-EIRR a@up context

When confronted with an application for insolvency within three months aftersthe regi
tered office of the debtor was moved to another Member State, courts are under an obligation to
examinex officiwhether the COMI was also shifted to 8tate. However, Article 3(1) sabp
ra. 2 EIRR is no basis whatsoever for the Court to examine whether an actual shifting of the
COMI wbaside odrauduent. | f t he COMI is |l ocated in the r
proceedings have to be opensgspective of such factors.

3. The Definition of O0Group -Bf Compani €

3.1 Legal Framework

Accompanying the new provisions on coordination with respect to insolvency proceedings
of different members of groups of companies, theRei€ast has tioduced a definition of

ogroup of companieand i ts respective group-Rncotber s i n Ar
i ng t ogrompofcinpang ncompasses a parent undckertaking
ings. No 14 seeks to definethetwomente d t ypes of group paembers, d:¢

entundertalingi s an entity exerci sing dsubsidiacyttnder i ndi r
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takings . I n addition, an undertaking, whidch prepar
ancewith Directive 2013/34/EU of the European Parliament and of the Council (EU Accoun
ing Directive), shall be deemed to be a parent undertaking. In particular, this reference to the EU
Accounting Directive, which contains a number of Member State Optiginsiead to some
difficulties with regard to the interpretation and application of the new provisions om-insolve
cies of international groups of companies.

Moreover, no reference is made to the question of a requirement of an independent legal
personalityf the entities mentioned in Article 2 EBRThe recast Regulation containsxio e
press delineati on bubdidiarg endertakihdeA rdteifd InR)Bdomo oX 3 aE I
a nestablishngent ( Ar t i c | R). IABurywm Grddfthe EJER helthat secondary @f
ceedings can be opened when the establishment has a distinct legal personality. In this context it
is, again, relevant whether the COMI of the subsidiary undertaking can be located at the place of
business of the parent company. Substygusecondary proceedings might be opened in the
Me mber State where the subsidiaryds mregistered
mi n e d establishmdention a c ¢ o r BumGradpctsinet h t h e

3.2 Evaluation

In the light of the foregoinguestion 32 and 33 wdrneluded inths t udy 6 questi o
nairesss

The answers tQ 32show that there seems to be significant uncertainty when it comes to
the determination and delimitationbetween théermso e st abl i shment 6- (Articl e
R) a&amudsd di ary under t adiR) Wegedeivdds welkorel irgividial no 13 E|
comments that summarize as follows:

- Osubsidiary undertdking s a s ep ar aeéswblishmantda Is erotti;ty, whil e

- Osubsidiary undertéking an b e c oemblishdént Edr as hanpmar pose of
ary proceedings;

- Osubsidiary undertékingna 'y i t sesetdbfishnterive ®©Bhe 0St ate where i
office is situated.
As to Q 33, on whether the new coordination proceedings for group of companies exclude
the application of main and secondary proceedings within a group of companies, the responses
given thereto evince that tipgestion of the parallel or nparallel existence of these twn-co
cepts with respect to groups of companies does not seem to éithelea

367See CJEU,-B27/13,Burgo Graypdgment of 4 September 2014, ECLI:EU:C:2014:218683%ar

3¥8Q322How would you distinguish t#eg domaeaeptheofcokestpabloifs mal
ingd (Art i-R1Q83: Ro the mewlc@rdiEatidR proceedings for group of companies ekaohaie dnel application
secondary proceedings within a group of companies?
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3.3 Recommendations and Guidelines

3.3.1 Recommendations

According to more than 50% of the answers to the questionnaire, the conceflis of esta
lishment (Article 2 no 10 EIR) and of subsidiary undertaking (Article 2 no 13RI&e &
clusiveinthesensehat secondary proceedi ngubsidary waden ot poss
taking . Moreover, approximately 45% answered that
group of companies would exclude the application of main and secondary proceediags within
group of companies. They cBurgc Gradideed notlonget t he CJ |
apply to the desfablishidanti omn Ao ft i tcR.e t2emm d 0 EI R

In light of these answers, it seems appropriate to recommend a guidelinethirifiyeng
newly introduced group coordination proceedings only aim to provide an additionaBtol box.
They do not exclude the possibility to open secondary proceedings in respect of a subsidiary
company at its place of registration where main insolvecegdgings against said subsidiary
company have been opened at the COMI in the Member State of its parent company (or another
group company). TBugo Gedifihds &learlydnet beées overmiledibynthe
revised Insolvency Regulation. This vgewupported by Recital 53 ERRwhich explicitly
acknowledges that the introduction of rules on the insolvency proceedings of groups of comp
nies should not limit the possibility for a court to open insolvency proceedings for several co
panies belonging the same group in a single jurisdiction if the court finds that the COMI of
those companies is located in a single Member State.

With regard to Article 2 no 14 ER it should be noted that because of this reference to
the EU Accounting Directive, the @ ¢ e pgroupoof condpanies an t ake @&-i fferent
pending on how Member States exercised the options provided for by the Accounting Directive.
Evidentl vy, the European | egislatords intention
companiestaeast also on the group concept of the EU Accounting Directive in order to
achieve a higher degree of consistency in European busifg&sehkefore, the definitions
given in Article 2 nos 13 and 14 BRRshould be interpreted in conformity with tleugrcm-
cept enshrined in the Accoashalitbeédegmedinr dcticée Hov
14EIRR cl early i ndi c atpaentunderaitingitsh en adte fli inmitti eoch tod
affected by Directive 2013/34/EU. An undertakingctvitiontrols, either directly or indirectly,
one or more subsidiary undpgarentankdrtakiopge vieay i St iiltl il

369See CJEU,-B27/13,Burgo GroupCLI:EU:C:2014:2158.

370Cf. BornemaimWimmer/Bornemann/Lienau, Die Neufassung der EulnsVO (2016) margin no. 521.

371See CJEU,-B27/13,Burgo GraupCLI:EUC:2014:2158.

372Cf. J. SchmjdEurofenix Autumn 2015, 1¥;Schmj#TS 2015, 19, 36an ZwietenCommentary on the Eurep

an Insolvency Regulation (2016) Art. 2 margin no.EbR8NZI 2016, 115, 118; critical towards this approach:

Mock,GPR 20131 5 6 , 164; ot her European |l egislative acts which r
Concept include e.g. Directive 2014/65/EU (Markets in Financial Instruments DirecklEID 1), cf. Articles

4(1), (32) and (33).
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not required to prepare consolidated financial statements in accordance with the Accounting
Directive3’3 The secnd sentence of Article 2 no 14 ERRtherefore, only establishes antrebu
table presumption that all undertakings that have to prepare consolidated financial statements in
accordance with Pparenterdertaldngsvidtoh icro ntéhe &€IRRE# &n iong o f

Whil e t he pmhrert undertakingpm &ffrtdocl e 2( 1) i t. of
proposal only seemed to refer to subordination groups, comprising a parent undertaking and at
least one subsidiary, the wording of Article 2 noR4REeems to allow for a broader intrpr
tation. According to Article 22 no 7 of the EU Accounting Directive, Member States may r
quire undertakings, which are managed on a unified basis or have a common administrative,
managerial or supervisory body,remdup consolidated financial statements. Groups consisting
of companies that operate on the same level and are subject to common direction (such as the
so-calledGleichordnungskonirefderman la#9 could therefore come into the scope of the
presumptiorof the second sentence of Article 2 no 14EIRhe wording of the actual défin
t i o rgroupfof campanies n  Ar t i c-R87€ ho®even, might Si1ggest that the new pr
visions on group insolvencies are still only applicable to subordinationHpaapsr, none of
the legal consequences provided for under Articles 56 et seq and 61 eRseqgEIR a ma
row under st an droup @ comf@nidparentundenakngy Rat her y- a broad
standing of these notions might help tolilgxtope with specific situations in order to give at
least some effect to these provisions.

All'in all, the attempt to define these terms did not bring about much progress. This is not
problematic, as the EIR as a whole and in particular Articles Séceaind 61 et seq ERRdid
not bring much progress with respect to group issues anyway. One should, however, bear in
mind with respect to both the development of case law and future legislative steps that these
definitions are not the fruits ofdepth eflections of all possible implications of international
group companies and should therefore not be regardedrasiotiseripia this field. Rather,
they are only an empty frame for future objebtged decisions on specific group issues.

373Cf. MUKoInsO/Thol&/O (EG) 2015/848 Art. 2 margin no. 2&n Zwietém Commentary on the European |

solvency Regulation (2016) Art. 2 margin no.Bo88;and MangaBaropean CrosBorder Insolvency Law (2016)

margin no. 8.2@rager and Kellék 2015, 805, 8(Bble NzZI 2016, 115, 118.

374 The matter whether this presumption is rebuttable is disputed: Cf. for an irrebuttable presumption MiKol

sO/Tholé&/O (EG) 2015/848 Art. 2 margin no. 22n Zwietémn Commentary on the European Insolvency Regul

tion (2016) Art. 2 margimo. 2.38contr&ble NZI 2016, 115, 119 who takes the view that the second sentence of

Article 2 no 14 EIRR establishes a rebuttable presumption.

3%See Section 18(2) dAkt G I[flegally sepanate Sriteopasies afeomubjpotdioeetion, on  Act )
although none of such enterprises controls the other, such enterprises shall constitute a gmspahdotisiintividual enterprise
members of such gboup

376See Article 2 no 13 EIR : a parent undertaking and all itsrgubsldidakings
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3.3.2 Guidelines

Guideline 3: I nterpretation of the definitions
13 and 14 ERR

1. The def igmuiptoficanmaniesfn OAr t i R ghould berinterpretéd inE | R
a broad fashion and applied a&tsaccordance with the Directive 2013/34/EU.

2. An undertaking which controls, either directly or indirectly, one or more subsidiary
undertakings may s parehtunddstakingwo nnt hii che rt dhce tme alme nag @
no 14 EIRR, even if its not required to prepare consolidated financial statements in accordance
with the Directive 2013/34/EU.

3. All in all, one should not overestimate the wisdom of these definitions. They should not
be construed narrowly, as long as they are only théobaather weak mechanisms under Art
cles56 et seq and 61 et seq RR

Guideline 4: Clarifying the rel ®)i amdb otewd earb| @ ¢
ment 6 (Art-Rcle 2 no 10 EIR

T h e c on subgiiarg undeftakidficle 2 no 13 EIRR)  aestadlishident( Ar t i cl e 2
no 10 EIRR) operate independently of each other. If the COMI of the subsidiary undertaking is,
in application of the criteria set out in Guideline 1, to be located at the seat of the parent comp
ny, tre courts of this Member State shall have jurisdiction to open insolvency proceedings for all
respective group members. Secondary proceedings may be opened in any other Member State
where the subsidiary company has an establishment.

Guideline 5: Relatibmele® the application of main/secondary proceedings and the newly introduced meas
to facilitate coordination in the context of groups of companies

The new provisions introduced for a better coordination of insolvencies concaming me
bers of a group afompanieslo not excldade possibility of opening secondary proceedings in a
group context. Both the grogpecific provisions on cooperation and communication (Articles
56060 EIRR) as well as the new group coordination proceedings (ArticleEIBRIR) have to
be regarded as additional tools which do not restrict the already available means of coordinating
the insolvency proceedings of members of a group of companies.



Insolvencies of Group of Companies 111

C. Coordination between Insolvency Proceedings Relating to Group
Members

1. Legal Framework

The reform aims to ensure the efficient administration of insolvency proceedings relating to
different companies forming part of a corporate group (cf. Recital 51). As a consequence of the
introduction of new provisions for groups of companies, fue®arios have to be disti
guished: the coordination between main and secondary insolvency proceedings in group settings
(a), the coordination between main insolvency proceedings opened against different group
members (b), and finally the newly introdggedp coordination proceedings (which will be
discussed in a separate sedtioaD.).

a) Coordination between Main and Secondary Insolvaiey rBlesdedicasdinatiore-b
tween main and secondary proceedings (in particular Articles 4&IRtREapply to groups
of companies in cases in which main insolvency proceedings are opened against a subsidiary
company at the COMI of the parent company (or another group company) while secondary
proceedings are opened at the registered office ob#ldiamy comparty’ The main insolve
cy practitioner may, therefore, exercise the following powers: to give an undertaking to local
creditors according to Article 36 ERRin order to prevent the opening of secondary grocee
ings, to request the opening etandary proceedings to be stayed (cf. Article 38[R ¥R
and to request the conversion of secondary proceedings into another, more appropriate type of
proceedings than initially requested or already opened (cf. Article SRL]TEi®main in$o
vencypr actitionerod6s ability to apply for a suspen
proceedings (cf. Article 46 ERR and to propose a restructuring plan or composition (ef. Art
cle 47 EIRR) has not been subject to major chafigjes.

b) Coordition between Main Insolvency Proceedings Opened against Two or Mere Group Members:
coordination between these proceedings is, on the one hand, governed by the Section 1 of the
newly introduced Chapter V on Insolvency Proceedings of Members of afGZoupanies
(Articles 56 et seq EIRpe0and, on the other hand, by the new group coordination grocee
ings38l Apart from the provisions on communication and cooperation and the usage-of agre

377This is only possible if the subsidiary company meets the requirements of an establishment (according to Article 2

no 10 EIRR); cf. Recitals 24 and 53. See on this questisu@ladart 3 B.3.1

378For the question of coordination between main and secondary proceedings in genpr&tase? B.

379Cf. Recital 48.

3Accor di ng tt]oe rdks anicdopetatio, 2ommumiation and coordination in the framework of the insolvency of memb
of agroup of companies provided for in this Regulation should only apply to the extent that procdestisigé tiedating to different mem
same group of companies have been opened in more thain ond MemiehStatei s added)

8lSeenfraPart 30.Pur suant to Recit al 60 particularly thRhe insol ven:
shoul d pr akernatiee meobdnistacn ac hi eve a coordinated restructuring
growp notparticipating in group coordination proceedings.
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ments and protocols as coordination t&dthe rules dealing withe powers of the insolvency

practitioner in proceedings concerning (other) group members are to be mentioned- The Eur

pean legislator decided against establishing a hierarchy between insolvency proceedings opened
against members of a group of compaimngitas to the relation between main and secondary

proceedings. In this regard and outside the scope of group coordination proceedings, the reform

rat her foll ows a 0 mar Reatcording torwhichall relevantdrsda ed appr
vency practitionershould, in principle, have the right to be heard and to request a stay of any

measure related to the realisation of assets in (all) proceedings concerning other group members

(cf. Article 60[1] EIRR)384Therefore, the EIR correctly refrained from attemfevhich were
originally suggested e. g. by the German governi
for group cases; this would indeed have been an impossible task, as groups of companies differ
strongly from each other. The insolvency practitioagr however, only exercise his/hav{po

e r ® thé extent appropriate to facilitate the effective administratian .of tHe procaedidgs t i o n ,

i nsolvency practit iowhcé is,rsrathericguhl tbe theanost gogyenfd st a st
tool of coordinatiord is subject to (no less than) four conditions, most notably the existence of

a coordinated restructuring plan (according to Article 56[2] lit:-R EIRt hat rgas@eesent s a ¢
ble chance of succdsAr t i cl e €&R) &nd theeduiretment that tHe iinfolvabdp-Rr

cealings, which should be stayed, are not subject to group coordination prd@eedings.

2. Evaluation

In the light of the foregoin@ 36was included in th&tudy's questionnai® The qus-
tion aimed at individual answéreose were indeed not uniform; the overall view expressed
was, however, rather positive towards the new powers of insolvency practitioners with regard to
insolvency proceedings concerning another member of the group.

The participanténter alisgtressethat

- it could be a useful tool to isolate spoilsports in the group (while admitting that it can a
so help spoilsports to intervene in other proceedings);

382Seesupr#vart 2C.

3830berhamnireHess/Oberhammer/Pfeiffer, Heidelbéngxembourg/ienna Report (2013) margin no. 610.

384\Vith regard to the powers bktgroup coordinator sedraPart 3 D1.

385 Article 60(1) lit. b EIFR requires for a stay to be granted that: (ii) such a stay is necessary in order to ensure the
proper implementation of the restructuring;p(éi) the restructuring plan would be to the benefit of the creditors in

the proceedings for which the stay is requested; and (iv) neither the insolvency proceedings in which the insolvency
practitioner referred to in paragraph 1 of this Article hasappeinted nor the proceedings in respect of which the

stay is requested are subject to coordination under Section 2 of this Chapter. With regard to the latter proceedings
only the group coordinator may request a stay (cf. Article 72 [2] IiRg EIR

386 Does the implementation of Section 1 of the newly introduced Chapter V, in particular the powersirof the insolvency practiti
proceedings concerning members of a group of companies-BnaeyduticiewOHaNe an impact in pnacticerdimt

tion of insolvency proceedings related to group members and, if so, in what respect?
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- the possibility to exercise these powers could urge the involved bodies towards a more
voluntary coogration;

- it could be useful for coordinating the realization of the assets and rights;

- by means of joint agreements and protocols, the insolvency practitioners could dete
mine some sort of hierapolwgraemthéngs-sot memcwan
tioner according to this hierarchy would then make use of all the measures listed in Art
cle 60 EIRR (e.g. request the stay); in the lack of an agreed hierarchy, however, the
powers enshrined in Article 60 ERRwould be of little use, according to this view,
since it would be too likely, for instance for a request to stay the proceedings, to be r
jected;

- it will heavily depend on the interpretation of the relevant provisions by national courts,
in particular the provision according to which a restructusimgnpist have a€asonable
chance of sidccess

3. Recommendations and Guidelines

3.1 Recommendations

The provisions on cooperation and communication in group insolvency proceedings (Art
cles 56 et seq EIR) are to a large extent congruent with the corresponliingn coordi
tion between main and secondary proceedings (Articles 41 et-BagfEARhough it is true
that the grouspecific rules differ in some aspects from those only concerning maitt and se
ondary proceedingfthe essential objective of thdRER6 s r ul es on co-operation
nication, namely to ensure the efficient administration of the insolvencé§® estaténs the
same. It seems, therefore, only reasonable that the concepts of communication, coordination and
cooperation should be integped and applied in a consistent matiter.

One of the particular characteristics of the group specific provisions in Section 1 of the
newly introduced Chapter V (Articles 56 et segREIR that the duties of cooperation and
communication within the growontext are subject to a number of rather strict limits, most
notably that the cooperation must be appropriate to facilitate the effective administration of the

387This has been a deliberate decision of the European legislator; cf. Recital 52 sentence 2.
388Cf. Bork and MangaBoropean Cros8order Insolvency Law (2016argin no. 8.35.
389Cf. Recitals 48, 51 and 52 sentence 1.

3%0Seesuprdart 2 B3 - Art. 41 ff EIRR. Moreover Reci t al 4 Bestpradticed far cooperatidmid@eoss 0

insolvency cases,oas iseprinciples and guidelines on communicatiordbandschopearatioth be t akdén i nto acco
vency practitioners and courts. In this regard, mention must be madé &the opean Communi cati on an
Guidelines for CBmsder Insolvey® 2007 (often referredo€opBodesInsoecCo Gui del
CouHeCourt Cooperatioomf P20h4i pdbEYW awndg&diDd eifitn e isNGS GeLs 6B u raonpde
Statement of Principles and Guidelines nfar yinsol@sf f i c e Hof | 203l availablen at Bww.to p e 6
leiden.eu/publications/.
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proceedings, that it has to be compatible with the rules applicable to the insolvencyggroceedin
and may not entail any conflict of interest (cf. Articles 56[1] and 57R)] Elese limits must
be respected, but should in no way serve as an excuse for courts and insolvency practitioners
which are reluctant to cooperate and should thereforeetrdted in a restrictive manner. In
particular, the requirement of compatibility with the applicable rules does not change the fact
that national insolvency law may not be construed as incompatible with the dutiesaef cooper
tion and communication laidwlo in the EIReS!

Another intricate issue which might hamper efficient cooperation and communication in
group insolvencies is the allocation of costs. According to Article-B9 &Rts of coopar
tion and communication pursuant to Article$G®@&IRR shd be regarded as costs ard e
penses incurred in the respective proceedings. In other words, each insolvency estate must bear
its own costs resulting from the cooperation without being indemnified. This may lead to unfair
results and is particularly profdgic in cases where an individual group company incuss dispr
portionately high costs because it has to prov
sets92Article 59 EIRR should, therefore, not be interpreted as a mandatory provision, but only
as a dfault rule which can be overridden by agreements or protocols between the insolvency
practitionerg?® Such an interpretation is further supported by Article 56(2 BliRch allows
insolvency practitioners to grant additional powers to a practitionietegppoan insolvency
proceeding of another member of the group and to allocate certain tasks amongst them because
such agreements would only be possible if insolvency practitioners are allowed to deviate from
the strict cost allocation of Article 59 ERR4

Outside the scope of group coordination proceedings, Article 60igtRe key provision
for the coordination between main insolvency proceedings opened against two ommore me
bers of a corporate group. The interpretation of this provision wéfptieeibe crucial for the
efficient coordination of insolvencies relating to different members of a corporate group. Article
60 EIRR subijects the rights and powers of the insolvency practitioner in proceedings concer
ing members of a group of companiesaxtain requirements. A rigid interpretation of these
requirements might leave practically no room for the application of Article-R0O EbRs-
quently, the requirements laid down in Article 66REHRould be interpreted in conformity
with its purposd,e. to enable efficient coordination by establishing-hieranchical network
in which a level playing field exists among the insolvency practitioners which should in turn yield
the best solution for the whole group.

It should generally be accepted thateform does not stipulate a strict hierarchy between
proceedings relating to different companies of a corporate group. thieraahical network,

391Cf. Bork and MangaBaropean Cros8order Insolvency Law (2016) margin no. 8.49.

392Cf. MadaydILR 2015, 235, 240 who mentions the caketohan Brothersitnahich the Lehman Brothers UK
subsidiary was in particular affected by information requests.

393 Cf. MadayslILR 2015, 235, 248ork and Mangakaropean CrodBorder Insolvency Law (2016) margin no.
8.51; reluctart. Schmiift Commentary on the Europeasdivency Regulation (2016) Art. 59 margin no. 59.05; see
also MiKolnsOReinhal O (EG) 2015/848 Art. 59 margin no. 2.

394SimilarlyBork and MangaBoropean Crod8order Insolvency Law (2016) margin no. 8.51.
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in which a level playing field exists among the insolvency practitioners, it is more likely that the
best solution for the whole group prevails. However, the effectiveness of this approach seems to
be significantly reduced by the fact that the insolvency practitioner of one group member is only
granted very little influence in the proceedings conceth@rggooup members. This becomes
particularly evident when comparing the powers the main insolvency practitioner has in secon
ary proceedings with those the insolvency practitioner of one group member has @ main pr
ceedings concerning another group menshgh insolvency practitioner may, for instance, not
propose a restructuring plan in the respective other proceedings or request their conversion into
a more appropriate type of proceedings. Considering the requirements for a stay @k the realis
tion of asets in insolvency proceedings concerning a group member (under Article 60[1] lit. b
EIRR) , it seems unlikely that the insmom vency pr.
vide an effective tool for coordination.

Against this background, ther# e a strong incentive for corporate groups to follow the pra

tice that has already been applied under the old regime. In these cases, main proceedings against
the parent company (or another group company) and against all (or at least some) subsidiary
companies are opened at the COMI of the parent company and, if necessary, secortlary procee
ings at the registered office of the respective subsidiary company. This group COMI approach
(seesupr®@art 3 B1.2.) does, of course, require that the COMI of the parent and the subsidiary
company coincide. Recital 53 explicitly acknowledges that the introduction of rules &n the inso
vency proceedings of groups of companies should not limit the possibility for aament to
insolvency proceedings for several companies belonging to the same group in a gingle jurisdi
tion if the court finds that the COMI of those companies is located in a single Member State. In
such a scenario, it will also be easier to appoint arsoglericy practitioner for all members

of the group, provided that conflict of interests can be avoided. Consequently, this approach
which was developed by practice under the old EIR goes far beyond both the groap coordin

tion tools under Articles 56 etjssnd 61 et seq EIR.

3.2 Guidelines

Guideline 6: National provisions on cooperation and communication

Member States are advised to adopt rules on cooperation and communication with regard
to domestic group insolvency proceedings corresponding to AréiesEFER. These rules
should be interpreted in accordance with the provisions of ti EIR

Guideline 7: Limits on cooperation and communication

The limits on cooperation and communication, such as the requirement of compatibility
w i tthe rutes appleah such procegdingsn ¢ | ud e d iRpareAabe interpreted M@ E I R
very restrictive manner. In particular, national provisions may not be construed as incompatible
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with the duties of cooperation and communication, as these uniform lavomblameagrride

such national rules in general. Conflicts between said obligations and national provisions should
always be resolved on the basis of an objedévied interpretation. In this context, national
insolvency law can only prevent the applicatf cooperation obligations under the -BIR

where such cooperation is incompatible with achieving main objectives of these pational pr
ceedings.

Guideline 8: Costs of cooperation and communication in proceedings concerning members of a group of ¢

Article 59 EIRR should not be interpreted as a mandatory provision on the apportionment
of costs. Insolvency practitioners should be allowed to deviate from this rule in insolvency pr
tocols or agreements.

Guideline 9: Interpretation of Article®0 EIR

1. Courts are advised to interpret powers and rights conferred on insolvencypractitio
ers by Article 60 EHR in a broad fashion, consistent with the purpose of facilitatingi-the eff
cient administration of group insolvency proceedings. In particuashbeld be no dispr
portionate requirements as to the four conditions which must be fulfilled pursuant to Article
60(1) lit. b EIRR for the exercise of the right to request a stay of any measure related to the
realisation of the assets.

2.  When exerdisg their discretionary powers under Article 60(2), the courts should be
guided by the objective of achieving the restructuring or an efficient sale of the group business as
a whole. In particular, they should consider:

the chance of success for the implaation of the restructuring plan;
- the chance of selling the group business as a whole;

- the interests of the creditors in the proceedings;

- the costs resulting from their decisions;

- the positions of the insolvency practitioners involved.
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D. The New Group Cordination Proceedings

1. Legal Framework

It is said to be the purpose of the newly introduced group coordination proceegtings to i
prove the coordination of (parallel) insolvency proceedings relating to different group members,
to allow for a coordinated nastturing of the group and, more generally, to ensure the-efficie
cy of the coordinatiof¥?In achieving these goals, the imp&agroup coordinator (cf. Article
71 EIRR) plays a key role. The procefuoensists of four parts: first, the opening stalge f
lowing a request for the opening of group coordination proceedings filed by an insotvency pra
titioner appointed in insolvency proceedings related to a group fésdoend, the decision
opening group coordination proceedings which entails the appoiotraegroup coordinator
(Article 68 EIRR); third, coordination activities taken by the group coordinator, in particular the
proposal of a group coordination plan setting out an integrated approach to the resolution of the
group member s.Artidlerv2[1d lit.\b EIRY ane: feurth(, thef confirmation of (or
decision on) the group cooRdinatords remuner at.i

Any court having jurisdiction over the insolvency of a member of the group has jurisdiction
to decide on a request toeopgroup coordination proceedings (Article 61[1JRR In case
of parallel requests, Article 62 BRRprovides for a priority rule in favour of the court first
seised. The court will then have to inform the insolvency practitioners of the group £ompanie
on the request and the proposed coordinator, but only if it is satisfied that the conditions of
Article 63(1) EIRR are met. Article 63(1) ERrequires the court to be satisfied that (a) the
opening of such proceedings is appropriate to facilitaffetive administration of the ifkso
vency proceedings relating to the different group members; and (b) no creditor of any group
member expected to participate in the proceedings is likely to be financially disadvantaged by the
inclusion of that member $nich proceedings.

The insolvency practitioners may, within thi-t
out of the group coordination proceedings (i.e. object to the inclusion of the respectie procee
ings) or object (only) to the person prop@sed coordinator (Article 64 ERB. If the insb
vency practitioner of a group company opts out, the insolvency proceedings relating to that

395 Cf. Recital 54. The group coordination ptoce should always strive to have a generally positive impact for the
creditors (see Recital 57).

3% Pursuant to Article 72(5) ER the group coordinator shall perform his/her duties impartially and with due care;

for a thorough discussion ¢dge ZIP 216, 1619, 1621.

397 Chapter V Section 2, on the one hand, contains uniform procedural rules, and on the other, rééaréoto the
concursafkthe court before which a request to open group coordination proceedings is brought (see, e.g., Articles
61[2];:69[1],[2] lit. b, and [4]; 71[1]; 72[2] lit. c; 74[1]; and 77FR)EIR

398 Such request shafiter aligpropose a person to be nominated as group coordinator and an outline @f the pr
posed group coordination (cf. Article 61[3]-R)R

399 Until group cordination proceedings have been openedthivas of all insolvency practitioners appointed in
insolvency proceedings concerning a group member can, however, agree on a court that shall have exclusive jurisdi
tion (see Article 66 EIR).
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group member shalll not be affected byd-the court
ings and by the groupoor di nat or 8s p o weR]}. This daed, howekar,tnégtc | e 65
exclude the possibility to opt in at a later point in time (pursuant to Article 69[1] kR)b EIR

The group coordinator has the power to decide on the admissibility of suchtoaptast

He/she has to consult all insolvency practitioners of group companies involved (cf. Article 69[2]

EIR-R) and grant the request if the criteria in Article 63(1) lit. a andrbria¢Rtioned above

are fulfilledéroor all insolvency practitionersesgr

The participating insolvency practitioners of group companiesosbaler the grouppe
ordinatord6s recommendations and the group coor d
follow them. If they decide against following them, they shalasams for not doing so to
the group coordinator and, if applicable, to the competent body under the ajgplitaidles
cursugf. Article 70[2] EIRR).

The group coordinator has to beundeuthellawf i ed t o
ofa Member Stateand s hal | not be one of the iimsol vency
cle 71EIRR) . It is the group coordinatordés duty to
coordinated conduct of the insolvency proceedings and to psogosgp coordination plan
(Article 72[1] EIRR)40t Additionally, Article 72(2) EAR | i st s t he group coor di
These powers, however, only extend to group members participating in the group coordination
proceedings. T h e gsramduights andes Articie M242) BRndusle: (@)o we
the right to be heard and participate, in part
proceedings in respect of any group member, (d) request information from any insalvency pra
titioner inrespect of any member of the grédand (e) the right to request a stay for a period
of up to six months dhe proceedipgsed in respect of any member of the group.

Note that the group coordinator may not only request a suspension of therrexdlesatio
sets but a stay of the proceedings up to six month. Such request may, however, only be granted if
astayi@necessary in order to ensure the proper in
creditors in the proceedingstfdn whicts t a yAdditisnally, ¢hg graus doadinator mag-m
diate any dispute arising between two or more insolvency practitioners of group members (Art
cle 72[2] lit. b EIFR)

There is an obvious risk that the advantages, which group coordioatedipgs could
have in theory, might not only be frustrated by the bureaucratic approach of the pravisions ou
lined above, but also by the costs of those proceedings. TRe&hRins provisions aiming at

40The coordinatorod6s decision might be challengded before t|
ings (Article 69[4] and Recital 56 RR

401 Article 72(1) lit. b EIFR provides a list of what a coordination plan might contain, e.g. a prap@$dahé
measures to be taken in order tegstablish the economic performance and the financial soundness of the group or
any part of it; (ii) the settlement of irgraup disputes as regards Hyn@up transactions and avoidance actions; (iii)
agrements between the insolvency practitioners of the insolvent group members.

402Provided that information is or might be of use when identifying and outlining strategies and measures in order to
coordinate the proceedings. In this regard, it is importaatedhat the respective insolvency practitioner does not

have to provide information if it is incompatible with the appliealfleri concufsdgch can be derived from Article

74[1] EIRR).
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lowering that ris#3 According to Recit&8, he costs of the coordination and the share of
those costs that each group member will bear are determined in accordance with the law of the
Member State in which group proceedings have been opened. A decision on costs by the court is
only required if onef dhe participating insolvency practitioners objects to the final statement of
costs and the share to be paid established by the group coordinator (Article -R)[2INEIR
addition, Article 77(3) EIR requires a request for a decision on costs by dutirgpjinsh
vency practitioner or the group coordinator. Article 77(5REdRIly refers to the following
criteria for the courtés cost decision: the sh
ocadequate, proportionate and t¢@thaltest dcision may be challenged in accordance with
the procedure set out under the law of the Member State where group coordination proceedings
have been opened.

All this, however, does not change the fact that the new group coordination proceedings
will actuall cost time and money without having convincing advantages. They obviously have
been created not on basis of a thorough analysis of what could work in practice, but rather for
political reasons: The | egislatat 6r avi hdar rewsmptee (
to groups of companies, and this was done on the basis of a very bureaucratic mindset. One can,
however, not exclude that there will be future cases where clever lawyers will be able to use or
abuse this new legal monstrosity in ways ateatot foreseeable today.

2. Evaluation

In the light of the foregoing, questi®nwas includd in the study's questionnéifdts
last pointwhich referred to the newly introduced group coordination proceedings, also provided
for a possibility to expresslividual thoughts and comments. The general impression appears to
be rather sceptical towards the new coordination procedure. In summary, the concerns brought
forward by the participants were that

- it was a too complex and thr@nsuming mechanism;
- it wastoo formalistic and oveegulated;
- it was too expensive to be attractive;

- there were too many different conflicting interests, laws, judges and praatitioners i
volved;

403 See Article 61(3) lit. d ER requiring the requestingtyato submit an outline of the estimated costs; Article
72(6) EIRR according to which the group coordinator has to inform all participating insolvency practitioners and
seek approval of the court opening coordination proceedings where the cots éxasfethd @stimated costs; cf.
Recital 58.

404Cf. Recital 58 and Article 77(4) ERRvhich refers to these criteria set out in Article 77(3REIR

405 Does the adoption of group coordination proceedings, in your view, improve thesmieetioatiwoocsie@iags edlating
to different group members and the restructuring of corporate groups and, if so, why or why not?
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- the mere voluntary basis of the proceedings on the one hand but alsouhg@opt
calure on the other hand might lead to the participation of a very passive insolvency
practitioner that has no incentive to contribute;

- due to the considerably low level of actual powers of the group coordinatorg-the effe
tiveness of the new group coordorasystem could be questioned.

Several views expressed that

- the proceedings, if used, would only be suitable for big groups of companies; where a
tual coordination is needed;

- it would highly depend on the capacity and professionalism of the stakiekoldeds

- it will be decisive how it will be dealt with in practice.

3. Recommendations and Guidelines

3.1 Recommendations

The reform adds group coordination proceedi ng¢
tool box for coordinating insolvency proceedingsinglto different members of a corporate
group. In light of their voluntary nature, group coordination proceedings, however, create a need
for (additional) coordination, e.g. between group coordination proceedings and coordination
measures taken by ingolgy practitioners of group members not participating in group coord
nation proceedings. There is an obvious risk that group coordination proceedings will rather
complicate than facilitate the coordination of (parallel) insolvency proceedings reféting to d
ent group members and restructuring efforts. Tt
ing; they merely have to be considered by the insolvency practitioners of group é&mpanies.
Consequently, coordination and restructuring efforts proposed dmpupecoordinator can
easily be blocked by insolvency practitioners of group companies. The right to request a stay
according to Article 72(2) lit.e HFRR i s t he group coor diawsstheor 6 s mos't
insolvency practitioners of group comeataking part in the coordination process. The success
of such requests, however, depends on whether the court finds that the respective insolvency
proceedingds creditors would benefit from a st
stay otthe proceedings, the court might be inclined to dismiss the request.

In order to open group insolvency proceedings, the court has to be satisfied that no creditor
of any group member expected to participate in the proceedings is likely to be firsatcially di

406 Cf, Bornemaim Wimmer/Bornemann/Lienau, Die Neufassung der EulnsVO (2016) margin ndal@&ger
ZIP 2015, 1513, 1521.
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vantaged by the inclusion (Article 63[1] lit. b-FEJR” This threshold seems rather high. In
addition, it is questionable on the basis of which comparison it has to be evaluated whether a
creditor is likely to be financially disadvantaged. The fatttethalue of the respective inso

vency estate is reduced by the costs necessary for the coordination proceedings will, arguably,
not as such suffice to deny the opening of group coordination proceedings. A different result
might follow where the coststeeigh the advantages of group coordination proceedings. In
general, the rule on costs and the question on how these costs are shared by the participating
group members are likely to give rise to controversies in practice.

The reform does not explicitlgal with the recognition of decisions rendered in gosup ¢
ordination proceedings. This may raise intricate questions in case parallel requests for opening
group insolvency proceedings are filed before courts of different Member States and one of
them opengroup coordination proceedings in violation of the priority rule laid down in Article
62 EIRR. Arguably, Article 19 EIR applies by analogy. This question is also relevaat for d
termining the effects a decision dismissing a request for opening gdinptemoproceedings
might have on requests before courts of other Member States.

We are not at all convinced that the new group coordination proceedings will turn out to be
a significant success. This view is sharaddrge number of academics whe ledreadyxe
pressed concerns in this resp@dtloreover, such concerns have been echoed by the majority
of the answers to the questionnaire of the project, highlighting that the group coordmation pr
ceedings only trigger additional costs, provide forleorbpreaucratic procedures and will
most likely not be successful due to theirieding nature.

We, therefore, suggest that future legislation should provide for additional measures in o
der to strengthen the coordination between insolvencies otgrmpanies by improving tools
of coordination between the respective insolvency practitioners in charge of the respective group
companies. In this context, we refer to the initial draft by the European Commission on the
subject which already included mudrenfarreaching tools in this respect. We suggest that
future amendments of the EIR should return to this concept. On this basis, measures such as the
ones already drafted by the European Commission in the course of the revision of the EIR
should be conteplated. Most importantly, the approach according to which all relevant inso
vency practitioners should, in principle, have the right to be heard, to request a stayssf any mea
ure related to the realisation of assets in proceedings concerning otheemioens and to
propose a reorganisation plan in a way which would enable the respective creditors' committee
or court to take a decision on it. Accordingly, future legislation in this field should ailn at deve
oping the rules laid down in Articles 56 eEdBeR, while the group coordination proceedings
under Article 61 et seq ERare simply a legislative dead end.

407SeeMoss, Fletcher and I$aacEJ Regulation on Insolvency Proceedings (2016) Art. 63 margin no. 8.777.

408 Seejnter aliaBewicklILR 2015, 172, 187 et s&gndler/SakkeEuZW 2015, 460, 468icCormack2016) 79(1)
Modern Law Review 121, 143eax;$hole/Duefidsternational Insolvency Review (2015), Volume 24, Issue 3, 214,
218 et seq¢yan GalerERA Forum (2015) 16:241, 251 et sagisdLLR 2015, 192, 212.
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I n addition, we believe that t hedertakifjsect s of
according to Article 36 EIR and their effects ipractice should be closely examined after the
coming into force of the revised EIR. In case it turns out that these requirements are too strict
and, therefore, have the effect that such undertakings have no sufficient actual effect in practice,
the wordng of said provision should be reconsidered.

Finally, the expectation that the new group coordination proceedings might turn out to be a
failure in practice leads us to the conclusion that courts and practitioners should engage in the
further developmentf @mther coordination mechanisms, including, but not limited to the ones
outlined above.

3.2 Guidelines

Guideline 10: Recommendation of ex ante arrangements between insolvency practitioners

In light of the voluntary nature of group coordination proceedingsstiteency praiet
tioners involved are advised to seek agreement on the general course of the proceedings, the
allocation of the proposed costs and, most importantly, on the question who the coordinator
should be before initiating coordination proceedirgs: should treat the coordinatiom-pr
ceedings as just one option of cooperation, they should reflect whether the costs oi-the coord
nation proceedings are justified in the light of their limited advantages and they should examine
whether a cooperation gt such proceedings is more appropriate in the specific case.

Guideline 11: Eligibility requirements for the coordinator

Courts should only appoint very weipected insolvency practitioners with broad &tern
tional experience who, in particular,\etfje trust of all practioners involved.
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E. Conflict of Laws

1. Legal Framework

Insolvencies of groups of companies can also raise intricate conflict of laws issues regarding
the the scope of application of t&e fori concuesubthdex societalibe gqestion becomes, for
instance, relevant where the presumption under Article-R BlRebutted and, therefore, the
COMI of a (group) company i s not |l ocated at
could lead to a divergence between the apel@abpany law and the applicable insolvency law
(under Article 7 EIRR). In insolvency proceedings relating to members of a group @ comp
nies, the relationship between company and insolvency law is, for example, relevat for the fo
lowing issues: the lily of managing directétsor shareholdet® of a (group) company, the
subordination of shareholder loans, the piercing of the corporate veil, the automatic extension of
the companyds insolvency to its shheeffedisol der s
a restructuring (or reorganisation) plan might have on the legal regime of the legal person, e.g. by
modifying its organisational, financial or capital structure.

The reform does not specifically addressethéori concursus/lex sedditaesgion issue.
From a jurisdictional perspective Article 6(2)-E|Rowever, aims to safeguard procedural
economy by avoiding sglitisdiction caused by the jurisdictional characterisation of actions at

t

(

the d0intersectiond entralcvilaany, insolvency, and

2. Recommendations and Guidelines

2.1 Recommendations

Both the corporate law relating to insolvency and the insolvency law relating @e corpor
tions are diverse to a very large extent in Europe today. Therefore, it seems almost impossible to
adiieve an approximation of laws or even uniform law in the near future. Presently, the EIR
does not even contain provisions on conflicts of law issues relating to claims under corporate
law. It would be very helpful if future legislation were to creatensiocn rules.

409 E.g. for the violation of the duty to timely request the opening of insolvecegdimgs; see, e.g., the question
whether the claim under Section 64 GmbHG filed against the director of a private company limited bg-shares regi
tered in the UK against which insolvency proceedings were opened in Germany falls under Article dnoBegulati
1346/2000 in CJEU,A594/14,Kornhaagudgment of 10 December 2015, ECLI:EU:C:20@&5cf.infraPart 3 E.

2.1

410 For instance in vailiercing cases or with respect to claims for the reimbursemeymnehizamade on skar
hol dersdé | oans.

411 For a detailed discussion saekemann Hess/Oberhammer/Pfeiffer, HeidelbéngxembourgVienna Report
(2013) margin no. 542 et seq and margin no. 564.

C
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We do, however, believe that such rules shoul
enactment of the original EIR, the CJEU has rendered a wealthlafvagatating to the deli
eation between the Brussels Regulation and the EIReAr t he CJEU®a judgment

gon/Deko Marty Belgiase, this cat@wv does not only serve as the basis for said delineation,
but is also the basis for the cases where the courts in the Member State where irsolvency pr
ceedings were opened haveuska@ jurisdiction for insolvena®fated matters according to
Article 6 of the EIRR. We have reviewed the dagerelating to said delineation, that is, the
definiti on aztionwhichederived dirgdtlynfrom the insolvency prinssdyglilgsednd is
withthetn ( see Article 6] 1] aR). Wve Believei thatl thee pridpled. ] subpe
developed by the CJEU in all these cases (with the exception of the iAfpemiuisnoase)
could also serve as the basis of a conflict ®fldev

In its recenKornhaadecisiort2the CJEU has adopted a similar approach. The eeurt r
ferred to its earlier judgmentHnv. H.K413where it had held that a national provision, such as
the first sentence of Paragraph 64(2) of the German Law tad llrability companies
(0GmMbHGO) , under which the managing director o
payments which he made on behalf of that company after it had become insolvent, derogates
from the common rules of civil and commercial lavaubsemf the insolvency of that company.
The Court inferred therefrom that an action based on that provision, brought in the context of
insolvency proceedings, is an action deriving directly from insolvency proceedings and closely
connected with them. Falng up on this characterisation of Paragraph 64(2) of the GmbHG
as being covered by insolvency law, the Court heldKprtiteaatecision that Paragraph 64(2)
of the GmbHG must be regarded as being covered by the law applicable to insolveticy procee
ingsand their effects, within the meaning of Article 4(1) of Regulation No 1346/2000. In other
words, the CJEU applied a test to delineate the scope of applicatidexdbtheoncueswithe
lex societatibich resembles tli@ourdain/Nadlésrmula. hi s i s rei nforced by ¢t}
gument that Paragraph 64(2) of the GmbHG falls within the scope of Article 4 of Regulation No
1346/ 2000 cdneilutesuts e attainmemt of an objective which is intrinsically linked, mutatis
mutandis, to alblmency proceedings, namely the prevention of any reduction of the assets of the insolver
before the insolvency proceedings are opened,
equal term&. We believe that this apaob to this conflicts of law issue would not ordy dr
matically clarify the legal situation, but could also improve coordination.

412See judgment in CJEUABR4/14,Kornhaa&CLI:EU:C:2015:806
413See judgment in CJEU, C 295H3;. H.K, judgment of 4 December 2014, EU:C:2014:2410, para. 23
414CJEU, 3594/14,KornhagECLI:EU:C:2015:800ara. 20.
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2.2 Guideline

Guideline 12: Applicable Law

Courts are advised to apply léwe fori concutsuall claims which derive diredtlym the
insolvency proceedings and are closely linked with them. In this context, the interpretation of
this notion should be based on Gourda/NadérE UG s

formul ad.

as
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